
 

 

 
 
 

Notice of Commercial Services Committee Meeting 
 

 
A Commercial Services Committee Meeting will be held in the Ballina Shire Council 
Chambers, 40 Cherry Street, Ballina on Tuesday 17 November 2015 commencing at 4.00 
pm. 

 
 
Business 
 
1. Apologies 
2. Declarations of Interest 
3. Deputations  
4. Committee Reports 
 
 

 
Paul Hickey 
General Manager 
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4. Committee Reports 

4.1 Lennox Head Community Sports and Recreation Club - Lease Rental 

 
Delivery Program Commercial Services 

Objective To determine if Council wish to amend the existing  
lease terms and conditions, including rental, for the  
Lennox Head Community Sports and Recreation Club 
Limited trading as Club Lennox 

      
 

Background 

Council is in receipt of a request from the Lennox Head Community Sports 
and Recreation Club Limited trading as Club Lennox (“the Club”) for a review 
of their lease terms and conditions. The Club own the building improvements 
and lease the land from Council. 
 
The lease agreement was previously held by Ramsgate RSL Memorial Club 
Ltd for a 20 year term commencing on 1 January 2004 and terminating on 31 
December 2024. This lease was assigned to Club Lennox in 2013. 
 
In agreeing to the assignment of the lease to the Club, Council also agreed to 
discount the scheduled rent in the lease over a five year period commencing 
on 1 January 2014. In Year 1 of the Club’s assignment rental was discounted 
by 80%, and in Year 2 (at present) the rental is discounted by 70%. The 
current proposal is that the lease reverts to 50% from Year 3 onwards. 
 
The Club has now requested that the rent payable be discounted by 80% of 
the scheduled rent until the end of the discounted rent agreement term in 
December 2018. 

Key Issues 

• Rental subsidy 

Information 

A number of reports have previously been presented to Council regarding the 
lease agreement originally held by Ramsgate RSL Memorial Club Ltd and 
subsequently assigned to the Club. 
 
Resolutions arriving previous reports are noted as follows: 
 
26 September 2013 
 
1. “That the General Manager advise Club Lennox that if they are successful 

in re-opening the Lennox Head Bowling Club Council provides in principle 
support for a concession of the market value for the land as follows: 

 
Year 1 – 20% Year 2 – 30% Year 3 – 50% 

 
2. That Council ensures that the lease includes security over the poker 

machine licences. 



4.1 Lennox Head Community Sports and Recreation Club - Lease Rental 

Ballina Shire Council Commercial Services Committee Meeting Agenda 
17/11/15 Page 3 of 183 

 
3. That Council write to Ramsgate seeking compensation (of the difference 

between the concession amount) for the first two years of the lease 
period.” 

 
24 October 2013 
 
1. “That Council approves the transfer of the existing lease and licence for 

the Lennox Head Bowling Club from Ramsgate Pty. Ltd. to Club Lennox 
Ltd, subject to the following amendments: 
 
a) Revised rental based on the terms resolved by Council at the 

September 2013 Ordinary Meeting 
 

b) A caveat or other appropriate legal restriction being placed over 20 
poker machine licences to the benefit of Council. 

 
c) That the caveat over 10 of the poker machines in point b) will only 

apply up until 50% rental is being paid. 
 

2. That Council approves the Council seal to be attached to any legal 
documents associated with this transfer.” 

 
23 January 2014 
 
“That Council confirms that the 50% rebate for the lease of the Lennox Head 
Bowling Club, to Club Lennox, is applicable for years four and five of the 
lease, with Council noting that this concession will be reviewed every five 
years, as part of any review to Council.” 
 
The Club is currently in the second year of the discounted rental agreement 
and is paying 30% + CPI of the scheduled rental. The current rent being paid 
is $12,117.30 + GST. The table below demonstrates the scheduled discounts 
and estimated rentals up to year five of the discounted rental agreement as 
per the Council resolution of January 2014. 
 

Year Scheduled Rent p.a. 
excl GST 

Discount Rent Payable p.a.  
excl GST 

1 $39,715.83 80% $7,943.17 
2 $40,391.00  70% $12,117.30 
3 $40,391.00 + CPI 50% Approx. $20,500.00 
4 Year 3 rent + CPI 50% Approx. $20,900.00 
5 Year 4 rent + CPI 50% Approx. $21,250.00 

 
The Club has written to Council (see attached) requesting that they consider 
setting the rent at 20% of the scheduled rental as noted in the lease to: 
 

“enable the Club to make important improvement for the communities 
benefit and allow the community to prosper”.  
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The Club has advised that works proposed over the next few years include the 
installation of solar panels, extensions to the club building and external 
lighting. A copy of the Club’s Strategic Planning Outcomes 2015/2015 
document is attached that identifies other works and projects suggested by 
the local community. 
 
The Club has also provided documentation in regards to their current financial 
position (see attached). 
 
Rather than continuing to lease the site, the Club has also expressed interest 
in acquiring the site based upon its value as community land with Council to 
provide vendor finance.  
 
In a meeting with members of the Club’s board, Council’s General Manager 
and Mayor advised that the subject site is classified as community land and as 
such Council is not in a position to sell it without the land being reclassified to 
operational land. This would require a public hearing and compliance with 
other relevant provisions under the NSW LGA 1993. Furthermore, if the site 
were to be reclassified, Council would be obliged to seek its open market 
value in the event of a sale.  
 
The General Manager and Mayor advised the Board that sale of the land 
would not be recommended by staff and was not a preferred option, as the 
management of the Club can change over time. Retaining the land in Council 
ownership provides the highest protection to the community of this important 
asset. 
 

Legal / Resource / Financial Implications 

The Club currently pay a rental of $12,117.30 + GST p.a. On 1 January 2016 
the rent is to increase to $20,500.00 p.a. + GST in accordance with the 50% 
rental discount agreement and remain at 50% until 2018 when the agreement 
is to be reviewed.  
 
If Council agree to the Club’s current request they (Council) would be 
foregoing approximately $26,000 + GST in rental up to the end of the five year 
rental discount period granted by Council in 2014, as noted in the table above. 
 
The current rental arrangements were granted by Council on the basis that it 
takes security over twenty gaming machine entitlements until the lessee is 
paying 50% of the scheduled rent at which time it will then release security on 
ten machines. The Club has not requested any changes to this arrangement. 
 

Consultation 

Club Lennox has provided information in support of their request for the rental 
to be discounted contrary to the current agreement. 
 
Options 
 
1. Council agree to the Club’s request that the rental payable be reduced 

to 20% of the scheduled rent for the remaining term of the five year 
rental discount agreement expiring on 31 December 2018. 
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2. Council refuse the request of the Club for a rental reduction as outlined 
in their submission and require the current rental discounts be applied. 
 

Both options are included in the recommendations to allow Councillors to 
make a preferred determination. 

 

RECOMMENDATION 

That Council agree to the Lennox Head Community Sports and Recreation 
Club’s request that the rental payable be reduced to 20% of the scheduled 
rent for the remaining term of the five year rental discount agreement expiring 
on 31 December 2018 to allow the Club to implement their strategic plan. 
 
OR 
 
That Council not agree to the Lennox Head Community Sports Club’s request 
that the rental payable be reduced to 20% of the scheduled rent for the 
remaining term of the five year rental discount agreement expiring on 31 
December 2018, as the 50% proposed from Year 3 onwards is already a 
significant reduction and is similar to the community service recognition 
provided by Council for other fees and charges for community groups. 
 

 

Attachment(s) 

1. Club Lennox Submission 
2. Club Lennox Audited 2015 Financial Report 
3. Club Lennox Strategic Planning Outcomes Document 2014/15  
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4.2 Richmond Christian College Association - Cycleway  

 
Delivery Program Commercial Services 

Objective To present cost estimates for Council to construct a 
cycleway along Tamarind Drive and link up with a 
cycleway that may be constructed by Richmond 
Christian College Association. 

      
 

Background 

Ballina Christian Education Association, as landowners of the Richmond 
Christian College, is required, as a condition of DA 1999/758 to construct a 
cycleway connection from the College campus to the Ballina Heights 
Cycleway. This proposed cycleway traverses Council’s Gallans Road Site (Lot 
386 DP 755684 and Part Lot 114 DP 755684).   
 
A report was presented to the Commercial Service Meeting of 15 July 2015 
(see attached report), with the recommendation in that report not being 
supported, and Council recommending as follows: 
 
“That Council not approve the use of the Gallans Road site for the cycleway 
and that the General Manager write to the College asking that they seek an 
amendment to their consent to allow the cycleway to be constructed along 
Tamarind Drive, to the same extent/value as proposed on the Gallens Road 
site. Council will also consider extending this revised cycleway to then join the 
existing network.” 
 
This recommendation was adopted at Council’s Ordinary Meeting of 23 July 
2015. 
 
The purpose of this report is to outline the ramifications of this Council 
resolution. 
 

Key Issues 

• Compliance with development consent 
• Funding of cycleway construction costs 
 

Information 

The Council resolution referred to above, requires the General Manager to 
write to the College requesting they consider constructing a cycleway 
extending from the College campus south along Gallans Road and then 
eastward to a point about halfway along Council’s Gallans Road Site frontage 
to Tamarind Drive. 
 
Presumably Council would then continue construction of the cycleway 
eastwards along Tamarind Drive to the corner of North Creek Road and 
Tamarind Drive (Aldi corner).  
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The College has responded to Council (see attached) outlining its concerns in 
regards to: 
 
1. Council’s commitment to the timing and completion of constructing a 

cycleway along Tamarind Drive to North Creek Road; and 
 

2. The circuitous route that would be created linking Ballina Heights 
Cycleway to the proposed new cycleway route along Tamarind Drive.  

 
Council have prepared cost estimates to construct a cycleway from the 
Gallens Road Site to the corner of Tamarind Drive and North Creek Road (see 
attached). Council’s Infrastructure Planning Manager has estimated the cost 
of these works to be in the order of $563,000. 
 
The estimate of $563,000 excludes any works to be undertaken by the 
College along Tamarind Drive and Gallans Road.  
 
Therefore Council needs to confirm whether it wishes to create a liability of 
$563,000 to connect this cycleway to our existing cycleway network. 
 
As an alternative to the works described above, the College’s letter requests 
consideration once again be given to constructing a 165m long cycleway link 
extending from the College campus across the Council’s Gallans Road site to 
the existing Ballina Heights Cycleway as per the attached concept plan 
prepared by Granatelli & Stone. The College considers this to be a more 
expedient and cost effective solution. 
 

Legal / Resource / Financial Implications 

Legal 
The proposal for Council to construct a cycleway along Tamarind Drive to 
North Creek Road traverses operational land and road reserve. It is noted that 
Council’s current Road Contribution Plan includes a proposed four lane road 
for Tamarind Drive with works not scheduled to be undertaken until after 2028. 
Construction of a future four lane road along Tamarind Drive would require 
relocation of the proposed cycleway as described above. 
 
Financial 
At the present time there is no allowance in any capital budget or road 
contribution plan for the construction of a cycleway along Tamarind Drive to 
North Creek Road. 
 

Consultation 

Council has consulted with Richmond Christian College, who has provided a 
submission to this report. 
 

Options 

1. Council to continue negotiations with Ballina Christian Education 
Association to construct a cycleway along Gallens Road and Tamarind 
Drive and Council allocate funds for the construction of a cycleway along 
Tamarind Drive to the corner of Tamarind Drive and North Creek Road, 
Ballina. 
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This option is not recommended as Council has not identified 
construction of such a cycleway in any capital budget or road 
contribution plan. 

 
2. Council grant permission to Ballina Christian Education Association to 

construct a cycleway link across Council operational land at Lot 386 DP 
414615 and Part Lot 114 DP 755684 (the Gallens Road Site) located 
Gallans Road, Ballina as per the attached plan prepared by Granatelli & 
Stone. 
 
This option is recommended as it allows the Ballina Christian Education 
Association to comply with the conditions pertaining to DA 1999/758, 
subject the lodgment of a S.96 Amendment Application if required. It 
also appears to be a more effective solution to the cycleway network 
and removes the liability created with the other option. The proposed 
layout also limits any restrictions to the Council owned land. 
 

 

RECOMMENDATION 

That based on the contents of this report Council grants permission to Ballina 
Christian Education Association to construct a cycleway link across Council 
operational land located at Lot 386 DP 414615 and Part Lot 114 DP 755684 
(the Gallens Road Site) Gallans Road, Ballina as per the attached plan 
prepared by Granatelli & Stone. 
 

 

Attachment(s) 

1. Richmond Christian College Submission 2 November 2015 
2. Granatelli & Stone Cycleway Link Concept Plan 
3. Concept Layout - Shared Path Tamarind Drive 
4. Commercial Services Report 15 July 2015 
5. Commercial Services Meeting Recommendation 15 July 2015 
6. Estimated Costs for Concept Layout - Shared Path Tamarind Drive 

Ballina  
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4.3 Bitupave Boral Asphalt Plant - Tuckombil Quarry, Alstonville 

 
Delivery Program Commercial Services 

Objective To determine if Council wish to provide landowner's 
consent for the lodgement of a S.96 Application for 
Bitupave (Boral) to amend Development Consent 
1995/127. 

      
 

Background 

Bitupave (Boral) lease a portion of the Tuckombil Quarry located at Gap Road, 
Alstonville described as Lot 1 DP 880416. Consultants acting on behalf of 
Bitupave have requested Council to provide landowner’s consent for the 
lodgment of a Section 96 Application to amend DA 1995/127. 
 
The Site has development consent for an asphalt batching plant however the 
material must be utilized from the Tuckombil Quarry on Gap Road. 
 
The purpose of the proposed amendment is to alter Condition 1 of DA 
1995/127 which states: 
 

“This consent is limited to the production of asphalt from aggregate and 
dust obtained from the adjoining Gap Road Quarry. Where such material 
is obtained elsewhere an amended consent will be required.” 

 

Key Issues 

• Landowners consent 
 

Information 

Boral executed a new lease agreement with Council commencing on 1 
January 2015 for an initial five year period terminating on 31 December 2020 
and has an option for a further term of five years. The lease notes the 
permitted use as an asphalt batching plant, storage of related bulk materials 
and storage and repairs of plant and equipment. 
 
Lismore City Council has a lease over Lot 2 DP 1130300 Tuckombil Quarry 
located at Gap Alstonville and Lot 10 DP 712025 Gap Road Quarry, Uralba 
that expires on 14 October 2018. The lease permits Lismore City Council to 
quarry, extract, treat, process, store and remove all raw materials either 
situated on or brought onto the Land. 
 
It is understood that Boral’s current consent only permits them to obtain 
materials for crushing from the Tuckombil Quarry located at Gap Road 
Alstonville. 
 
The purpose of this report is to determine if Council wishes to provide 
landowner’s consent for the lodgement of a Section 96 Application to amend 
DA 1995/127 which covers the operation of the Boral Asphalt Plant. 
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Under Clause 115 of the Environmental Planning and Assessment 
Regulations an applicant is required to provide a statement that the landowner 
has granted consent for the lodgment of a development application or 
amendment. 
 
The proposed Section 96 Application seeks to amend DA 1995/127 as 
follows: 
 

“Should the adjoining Gap Road Quarry not be able to supply 
aggregates or dust to the asphalt plant for any reason, the asphalt 
plant is permitted to source these supplies externally.” 

 
Boral have stated the reason for their request is to provide business and 
operational certainty for their asphalt plant operations located on the site. It is 
noted that Lismore City Council’s lease expires prior to Boral’s with no 
certainty that Lismore City Council may wish to negotiate a new lease with 
Council. Lismore has also been attempting to terminate their lease early. 
 
Council in its capacity as land owner has only been requested to grant their 
permission to lodge the S.96 Application. Council has not been requested in 
their capacity as regulator to grant their consent to the application. The 
application to amend the development consent will be assessed by Council’s 
Development and Environmental Health Section and dealt with by delegated 
authority or referred to Council for determination in its capacity as regulator.  
 

Legal / Resource / Financial Implications 

The land upon which the quarry and batching plant is located is classified as 
operational under the provisions of the NSW LGA 1993 and as such Council 
is able to lease or sell the land. 
 

Consultation 

Council staff have held discussions with consultants acting for Boral. 
 

Options 

1. Council resolves to grant landowner’s consent for the lodgement of a 
Section 96 Application to amend DA 1995/127 to enable Bitupave to 
source materials for production from quarries other than the Tuckombil 
Quarry located at Gap Road, Alstonville. 
 
This Option is recommended as Council would only be granting their 
permission to lodge the S.96 Application. Council is not granting their 
consent to the application. The application will be assessed by Council’s 
Development and Environmental Health department and dealt with 
delegated authority or referred to Council for determination.  
 

2. Council resolves not to grant landowner’s consent for the lodgement of a 
Section 96 Application to amend DA 1995/127 and enable Bitupave to 
source materials for production from quarries other than the Tuckombil 
Quarry located at Gap Road, Alstonville. 
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This Option is not recommended as it would be unreasonable to refuse 
a request from a tenant/applicant to lodge an amendment application 
that would be dealt with by Council’s formal assessment processes. 

 
 

RECOMMENDATION 

That Council grants landowner’s consent for the lodgement of a Section 96 
Application to amend DA 1995/127 to enable Bitupave to source materials for 
production from quarries other than the Tuckombil Quarry located at Gap 
Road, Alstonville. 
 

 

Attachment(s) 

1. Locality Plan 
2. Consultants Letter 18 February 2015 
3. Council's Response Letter 6 March 2015 
4. Consultants Submission 6 May 2015 
5. Lease Plan 
6. Consultants Additional Information 15 October 2015  
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4.4 Old Bagotville Quarry - RMS Acquisition 

 
Delivery Program Commercial Services 

Objective To seek Council's concurrence to the terms and 
conditions negotiated for the sale of the Old Bagotville 
Quarry (Lot 5 DP 843369) to RMS for the purposes of 
a road corridor for the Woolgoolga to Ballina 
Motorway Upgrade. 

      
 

Background 

Council is the owner of a property described as Lot 5 DP 843369 and is 
generally known as the “Old Bagotville Quarry”. An aerial photo / locality plan 
is attached. It is understood the property was acquired by Council in 1994 
with the intention of possibly using it as a land fill site however this proposal 
was not pursued. Council has not operated the property as a quarry and it has 
remained dormant since acquisition. 
 
The property comprises an area of 50.53 hectares and features dense 
heathland to the east whilst the western portion features areas that were 
quarried in the past but have since regenerated in parts to bushland due to the 
presence of waterholes. No building improvements are constructed on the 
site. 
 
RMS has identified the property as being part of the proposed corridor for the 
Woolgoolga to Ballina Motorway Upgrade. In 2013 RMS advised Council that 
it had settled upon a route that passes through the property in a north south 
direction, severing it into three separate portions. 
 
Council commenced negotiations in late 2014 with RMS in regards to its 
proposed acquisition of a portion of the property for the motorway corridor. 
Those negotiations have now concluded with RMS agreeing to acquire the 
whole property. The purpose of this report is to seek Council’s concurrence to 
the terms and conditions negotiated for the sale of the whole property. 

Key Issues 

1. Terms and conditions of sale 
2. Federal Government 20 Million Trees Biodiversity Planting Program grant 

 
Information 

 
The proposed corridor for the Woolgoolga to Ballina Motorway Upgrade 
passes through the property in a north south direction, severing it into three 
separate portions.  
 
RMS is seeking a corridor through the property comprising an area of 6.99 
hectares, equating to 13.83% of the property’s total site area. A copy of the 
RMS proposed acquisition plan is attached. In early 2015 RMS served a 
valuation on Council offering $70,000 in compensation plus costs, for the 6.99 
hectares it proposed to acquire. 
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The problem with the RMS proposal is that it severs the property leaving two 
small portions of land on the western side of the proposed motorway and one 
large portion on the eastern side that would be effectively land locked; i.e. 
lacking direct road access. 
 
Council advised RMS that this proposal was unsatisfactory as, post 
acquisition, Council would be left with a fragmented property holding blighted 
by the motorway. Council proposed an alternative whereby RMS acquire the 
whole property and negotiations commenced accordingly. 
 
Council engaged HTW Property Consultants and Valuers to advise on the 
value of the property and assist in negotiations with RMS. 
 
Investigations were also undertaken to determine if the development consent 
to operate a quarry on the property was still current. CH Law undertook an 
independent review of Council files and advised that DA 1995/89 had lapsed.  
 
It is possible that quarry operations could recommence on the property 
however this would require investigations to assess what useable material 
remains upon the property and determine the viability of quarrying same.  
 
If it were to be determined that the quarrying operations could be re-
established upon the property, a new development application would have to 
be prepared and lodged.   
 
RMS advised that based on the valuation it was prepared to offer $250,000 
plus costs for the whole property.  
 
HTW advised that this offer was too low and that a figure excess of $400,000 
would be more appropriate. Accordingly negotiations were recently finalised at 
a figure of $450,000 plus GST for the whole property with RMS to pay 
Council’s valuation and legal costs in addition to this figure. A letter from RMS 
confirming this offer is attached.  
 
Council may also be aware that this property is the subject of an $85,000 
grant under the Federal Government’s 20 Million Trees Biodiversity Planting 
Program. The grant provides for planting 5,000 trees on the land to assist in 
re-vegetating the original ecosystem, with a bias for koala food trees. The area 
targeted for re-vegetation will not be affected by the proposed motorway 
corridor. 
 
RMS has been advised of the proposed re-vegetation program and have 
raised no objections. RMS has agreed, that once it assumes possession of the 
property, the appropriate licences will be granted to Council to enter the 
property and carry out maintenance and monitoring of the trees it (Council) is 
obliged to do under the terms of the grant. The licences will attach to the 
contract for the sale of the property. 
 
The Federal Government has also been advised of the proposal to sell the 
property to RMS and have raised no objections so long as the new trees will 
not be damaged by the proposed motorway and that Council will fulfill its 
obligations to carry out maintenance and monitoring of the trees as it is 
obliged to do under the terms of the grant. 
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This is considered to be a good outcome as the re-vegetation program will 
improve the ecosystem on the property and provide habitat for koalas whilst at 
the same time enabling Council to sell a property that is surplus to our needs. 

Legal / Resource / Financial Implications 

The property is classified as operational land under the provisions of the NSW 
Local Government Act 1993 and as such Council has the authority to sell it. 
The sale of this property is not currently included in the Council’s budgets and 
if sold the funds would be transferred to Council’s Property Reserves for future 
projects. 

Consultation 

Consultation has been occurring with the RMS, the Federal Government and 
Council staff. 
 

Options 

1. Council resolves to accept RMS’ offer to acquire the Old Bagotville 
Quarry being Lot 5 in DP 843369 as detailed in their letter of offer 
dated 30 October, 2015, and that Council enters into the relevant 
licences offered by RMS to secure access to the property and enable it 
(Council) to enter the property to maintain and monitor trees planted 
under the Federal Government 20 Million Trees Biodiversity Planting 
Program. 
 
This option is recommended as the re-vegetation program will improve 
the ecosystem on the property and provide foodstock for koalas whilst 
at the same time enabling Council to sell a property that is surplus to 
its needs. 
 

2. That Council rejects RMS’ offer to acquire the Old Bagotville Quarry 
being Lot 5 in DP 843369 as detailed in their letter of offer dated 30 
October, 2015. 
 
This option is not recommended as the acquisition price is considered 
fair and reasonable. RMS may then return to its original offer to only 
acquire a portion of the property thereby leaving Council with a 
fragmented property holding that has no identifiable strategic economic 
value.     
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RECOMMENDATIONS 

1. That Council authorises the General Manager to finalise negotiations 
for the sale of Lot 5 DP 843369 to the RMS as detailed within this 
report. 

 
2. That Council authorises the Council seal to be attached to the contract 

for sale and any other related documents including sale transfers and 
licence agreements for access. 
 

 

Attachment(s) 

1. Aerial Photo - Locality Plan 
2. Old Bagotville Quarry - Proposed road corridor for motorway 
3. CH Law - Advice regarding status of DA 1995/89 
4. RMS offer to acquire Lot 5 DP 843369 dated 30-10-2015  
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4.5 Wollongbar Urban Expansion Area - Pump Station Compensation 

 
Delivery Program Commercial Services 

Objective To seek Council's agreement for the creation of 
easements and compensation payable for a sewer 
pump station located within the Wollongbar Urban 
Expansion Area 

      
 

Background 

The Wollongbar Urban Expansion Area (“WUEA”) required a sewer pump 
station (“SPS”) to be constructed to service approximately 600 residential lots. 
The SPS was constructed on Lot 75 DP 1213425 (latest legal description), 
Rifle Range Road, Wollongbar. An aerial photo / locality plan is attached.  
 
The land upon which the SPS, associated pipework and services are located 
is owned by CR Brown, BRS Brown, RL Brown and Two Minus Two Pty Ltd 
(“the Owners”). The Owners are also the developers of Avalon Estate. 
 
The Owners agreed to allow Council access to construct the SPS and 
associated pipework on the proviso Council would pay compensation for the 
easements required for the infrastructure. 
 
Negotiations with the Owners have now been finalized for the easements 
required and compensation payable. 
 
The purpose of this report is to seek Council's agreement for the creation of 
easements and compensation payable for same. 
 

Key Issues 

• Creation of easements for Council infrastructure 
• Compensation payable to Owners 
 

Information 

Council has constructed a SPS, associated pipework and services on land 
owned by CR Brown, BRS Brown, RL Brown and Two Minus Two Pty Ltd. 
 
The Owners agreed to allow Council access to construct the SPS and 
pipework on the proviso Council would pay compensation for the easements 
required for the infrastructure. 
 
Based upon plans prepared to date, the area of land required for the proposed 
easements is 4,813m2. A plan identifying the proposed easements is 
attached.   
 
The SPS includes a brick building, pits, lighting and fencing (see site photos 
and plans attached). The SPS has been in operation for the past few years. 
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Council and the Owners each engaged valuers to assist in negotiations to 
determine a reasonable amount of compensation in accordance with the NSW 
Land Acquisition (Just Terms) Act 1991, and in particular, Section 55.     
 
Compensation was agreed between the parties at a figure of $80,000 plus 
GST and disturbance (reasonable valuation and legal fees). 
 
The figure of $80,000 reflects the value of land taken from the Owners by way 
of easements and for what is termed “injurious affection” or diminution in the 
value of lots to be developed on the Owners’ land and as detailed on the plan 
attached. These proposed lots will overlook the SPS. Assessing “injurious 
affection” or diminution in the value of lots is a subjective and inexact exercise; 
however the parties have reached agreement at what is considered by all to 
be a reasonable figure. Opteon Valuers, who acted for Council, have provided 
advice in support of the settlement figure (see attached).   
 

Legal / Resource / Financial Implications 

Legal 
Registered easements for the SPS and associated services over the Owner’s 
will be created in favour of Ballina Shire Council. 
 
Financial 
Funding for compensation payable to the Owners will be sourced from the 
Property Development Reserve and Council’s sewer operations. 
 

Consultation 

Negotiations have been undertaken with the Owners of Lot 74 DP 1213425 
upon whose land the SPS is located.  
 

Options 

1. Council resolves to pay compensation of $80,000 plus GST and 
disturbance costs (reasonable valuation and legal fees) to the owners of 
Lot 75 DP 1213425 (CR Brown, BRS Brown, RL Brown and Two Minus 
Two Pty Ltd) for the creation of easements for a sewer pump station and 
associated services. 
 
This Option is recommended as the creation of easements is required for 
Council’s infrastructure. Council has also received advice that the 
compensation payable is fair and reasonable. 
   

2. Council resolves not to pay compensation of $80,000 plus GST and 
disturbance costs (reasonable valuation and legal fees) to the owners of 
Lot 75 DP 1213425 (CR Brown, BRS Brown, RL Brown and Two Minus 
Two Pty Ltd) for the creation of easements for a sewer pump station and 
associated services. 

 
This Option is not recommended as the matter may then have to be 
resolved in the NSW Land and Environment Court which will involve 
additional time and costs without any guarantee of what the outcome 
maybe.   
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RECOMMENDATIONS 

1. That Council resolves to pay compensation of $80,000 plus GST and 
disturbance costs (reasonable valuation and legal fees) to the owners of 
Lot 75 DP 1213425 (CR Brown, BRS Brown, RL Brown and Two Minus 
Two Pty Ltd) for the creation of easements for a sewer pump station and 
associated services. 

 
2. Council authorises the General Manager to finalise negotiations with the 

owners of Lot 75 DP 1213425 (CR Brown, BRS Brown, RL Brown and 
Two Minus Two Pty Ltd) for the creation of easements for a sewer pump 
station and associated services, execute all relevant plans and 
documentation and affix the Council seal to same.  

 
 

Attachment(s) 

1. Aerial Photo Locality Plan 
2. Plan of of Proposed Easements  
3. WUEA SPS Aerial Photo Site Plan 
4. WUEA SPS Site Photos  
5. Opteon Valuers' Advice on Compensation Settlement  
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4.6 54 North Creek Road Ballina - Marketing 

 
Delivery Program Commercial Services 

Objective To seek Council's concurrence to market industrial 
lots proposed to be developed at 54 North Creek 
Road, Ballina 

      
 

Background 

A report was presented to the Commercial Services Meeting of 15 October, 
2015, proposing to develop 1.346 hectares of Part Lot 98 DP 1194043 as six 
serviced industrial lots.  
 
At that meeting Council resolved as follows: 
 
1. That Council proceed to lodge a development application for the proposed 

subdivision of Part Lot 98 DP 1194043 as per the proposed lot layout 
prepared by Civiltech as attached to this report. 

 
2. That Council supports the inclusion of the Noise Management Plan as 

prepared by Tim Fitzroy and Associates and as attached to this report, for 
inclusion in the subject development application. 

 
A copy of the report including the feasibility assessment is attached. 
 
Since that report was presented, Council has received a number of enquiries 
from parties interested in purchasing some of the proposed lots.  
 
Accordingly, the purpose of this report is to seek Council’s authority to market 
the six proposed for sale “off the plan.”  
 
Key Issues 

• Sale of Council land and pricing 

Information 
Asking prices for the six proposed lots are noted below and are similar to the 
prices noted in the feasibility assessment contained in the report of 15 
October, 2015, the exception being for Lots E and G which are higher than in 
the previous report.  
 

Lot  Lot Area (m2) Useable  
Lot Area (m2) 

Asking Price  
$/m2 

Asking Price 
Ex. GST ($) 

A 1,250 1,160 250 290,000 
B 1,300 1,210 250 302,500 
C 1,350 1,260 250 315,000 
D 1,400 1,310 250 327,500 
E 3,400 2,960 220 650,000 
F 1,000 (sewer 

pump station) 
1,000 N/A N/A 

G 3,400 2,850 185 527,000 
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The $/m2 asking price rates applied to lots E and G reflect their size and 
irregular configuration. Lot G also has limited exposure to Cessna Crescent.  
 
The asking prices for Lots E and G may require review if investigations reveal 
the presence of water and or sewer pipes that cannot be relocated thereby 
impinging upon the development potential of the lots.  
 
These asking prices are based upon recent sales of Council industrial lots 
including: 
 

Lot/DP Price  
(excl GST) 

Area Date of Sale $/m
2
 

93/1161854 290,000 1,100m
2
 11/6/2010 264/m

2
 

89/1161854 424,000 1,663m
2
 22/12/2010 254/m

2
 

95/1184435 533,150 2,269m
2
 4/10/2012 235/m

2
 

97/1194043 570,058 2,429m
2
 2/08/2012 235/m

2
 

92/1161854 270,000 1,100m
2
 10/2014 245/m

2
 

Pt Lot 98 
DP1194043 

910,000 3,964m
2
 2/2015 230/m

2
 

87/1161854 500,000 1,995m
2
 5/2015 250/m

2
 

90/1161854 275,000 1,100m
2
 8/2015 250/m

2
 

91/1161854 275,000 1,100m
2
 9/2015 250/m

2
 

 
An aerial photo / locality plan identifying the lots sold is attached. 
 
It is proposed to market the six lots as follows: 
 

a) Offer general selling agreements to all local real estate agents with 
Commercial Services acting as co-ordinator. Commission rate offered 
to agents; 2.75% + GST of selling price payable upon settlement of 
contracts.  
 

b) Erect a for sale board on site directing enquiries to Council’s website 
and all local agents. 

 
c) Provide information package to all local agents who apply for a general 

agency agreement. 
 

d) Place asking prices, proposed lot layout and other information on 
Council’s website.  
 

At this stage it is not proposed to run an advertising campaign through the 
media. The commission rate offered to agents should encourage them to 
promote the project through their respective web resources. 
 

Legal / Resource / Financial Implications 

Part Lot 98 DP 1194043 is classified as operational land under the provisions 
of the NSW Local Government Act 1993 and as such Council has the 
authority to sell it. 
 
Council’s 2015/16 budget includes an allowance for the development of this 
land. 

Consultation 

This report is provided for public information. 
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Options 

1. That Council authorise the General Manager to place the six industrial 
lots proposed for Part Lot 98 DP 1194043 on the market for sale “off the 
plan” at the asking prices noted in this report. 

 
This option is recommended as pre-sales will assist in de-risking the 
development project for Council and assist prospective purchasers in 
securing sites they may wish to develop as new premises for their 
businesses. 
 

2. That Council not place the six industrial lots proposed for Part Lot 98 DP 
1194043 on the market for sale “off the plan” at the asking prices noted 
in this report. 

 
This option is not recommended as future market conditions may 
change and prospective purchasers currently in the market may lose 
interest or find alternative sites. 

 
 

RECOMMENDATIONS 

1. That Council authorises the General Manager to place the six industrial 
lots proposed for Part Lot 98 DP 1194043 on the market for sale “off the 
plan” at the asking prices noted in this report. 
 

2. That Council authorises the Council seal to be attached to the contracts 
for sale and any other related documents. 

 
 

Attachment(s) 

1. Commercial Services Meeting Report 15 October 2015 
2. Proposed Lot Layout Plan - 54 North Creek Road, Ballina 
3. Council Land for Sale - Southern Cross Industrial Estate  
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4.7 Wollongbar Residential Estate Stage Two - Feasibility and Pricing 

 
Delivery Program Commercial Services 

Objective To seek Council's authority to sell lots "off the plan" 
pertaining to Stage Two of BSC Wollongbar 
Residential Estate.  

      
 

Background 

In October 2013 Council approved the development of Stage 1 of the 
Wollongbar Residential Estate and to date 13 of the 15 lots have sold and Lot 
5, the Teak Tree lot, is to go on the market for sale by auction shortly. 
 
A joint development application (DA 2015/351) for Stage 2 of Council’s land 
and a portion of Avalon Estate was lodged on 8 July 2015, by consultants 
Newton Denny Chapelle (“NDC”). 
 
The joint development application proposes 18 lots for Council’s land and four 
lots for Avalon Estate on land owned by the Brown family. A concept plan is 
attached noting each party’s landholdings. 
 
A joint development application was lodged as there are mutual benefits to 
Council and the Brown family as adjoining property owners; i.e. 
 
a) Council requires easements over Brown’s land for stormwater and sewer 

easements to service eight of its proposed 18 lots; and  
 

b) The Brown family require access to a road Council will be constructing as 
part of its Stage 2 works. This will provide access for four lots to be 
developed by the Brown family. 

 
A deed of agreement has been negotiated with the Brown family so each 
party can maximise development of their respective land holdings. 
 
As with Stage 1, HTW Property Valuers and Consultants were engaged to 
undertake a Feasibility Assessment Report for Stage 2 and assess asking 
prices for the lots. 
 
The purpose of this report is to: 
 
• provide an overview HTW’s report on Stage 2 
• Gain Council’s endorsement to market lots for Stage 2 “off the plan” at the 

asking prices assessed by HTW and  
• Gain Council’s endorsement for the deed of agreement negotiated with the 

Brown family. 
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Key Issues 

• Project viability and risk. 

• Placing lots on the market for sale “off the plan” 

• Agreement with adjoining land owner 

 

Information 

Stage 1 

A brief financial overview of Stage 1 is provided below. Please note that the 
sale of Lot 15 has fallen through due to the inability of the purchaser to secure 
a land buyers’ subsidy grant.  

To date asking prices have been achieved on all but one lot. Details are 
summarised as follows: 

 
Item Amount ($) 
Sales to date 2,775,000 
Lot 15 for sale at HTW’s asking price 215,000 

Sub-total 2,990,000 
Lot 5 (HTW’s price estimate) 255,000 

Total 3,245,000 

 
The financial performance of Stage 1 is summarised as follows: 

 
Projected Revenue  3,245,000 
Less GST  295,000 

Revenue Ex GST  2,950,000 
Less selling expenses  120,000 

Net Revenue  2,830,000 
Less Costs   
 Costs incurred 2012/2013 49,000  
 Costs incurred 2013/2014 257,000  
 Costs incurred 2014/2015  1,356,000  

    1,662,000 

Forecast Development Margin (Net Profit)  1,168,000 

 
The costs quoted above are exclusive of GST.  
 
In the report presented to Council in October 2013, HTW’s forecast 
development margin or profit was estimated to be $1,050,000 (before 
interest). 
 
The estimated land value for this property in the October 2013 report, was 
$525,000 (EX GST), therefore Council will generate additional profits in the 
vicinity of $640,000 by undertaking this development, excluding any interest 
foregone. 

Stage 2 

HTW has prepared a feasibility assessment of Stage 2, a copy of which is 
attached. The salient points are summarised as follows: 
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a) Assessment of On-Completion Market Values and Estimated Rate of 

Sales - NDC has prepared a lot layout plan for the 18 serviced residential 

lots proposed for Stage Two, a copy of which is attached. HTW has 

attributed on-completion market values to each of the lots based upon a 

review of the current market for residential lots.  

 
The term “on-completion” means the market value of the lot assuming it 
were complete as at the date of the report. 
 

Lot Site Area (m2) 
Est. On-Completion 

Market Value ($) 

1 856 210,000 

2 1,294 200,000 

3 803 220,000 

4 674 220,000 

5 945 230,000 

6 1,037 230,000 

7 1,010 230,000 

8 1,050 230,000 

9 1,050 230,000 

10 995 250,000 

11 765 250,000 

12 756 245,000 

13 780 245,000 

14 751 240,000 

15 730 245,000 

16 635 240,000 

17 1,308 255,000 

18 837 250,000 

Total 4,220,000 

Averages 904 234,444 
 

The larger lots generally have a higher degree of slope and have been 
valued accordingly. 
 
HTW consider the current market to present a medium to high risk for 
residential lots within the Wollongbar Urban Expansion Area (“WUEA”) 
due to the declining number of Land Buyers Subsidy Scheme (“LBSS”) 
grants available. As at the time of drafting this report, there were less 
than 15 grants remaining of the original 96 grants available. 

 
There is a distinct possibility that the LBSS grants may not be available 
during the marketing of lots on Stage 2 which may potentially impact 
upon sale rates for lots and prices. This point is well illustrated by the 
graph on Page 20 of HTW’s report (see extract below) which indicates 
that 54% of the 127 lots that have sold since January 2013 have done 
so with the benefit of the subsidy scheme. 
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In regards to the effects of the LBSS on the local residential land market, 
it is worth noting that Ferngrove (who don’t have the benefit of the 
LBSS) have had to compete with Ballina Heights Estate who does. 
Ferngrove has managed to compete as their lots are level and cheaper 
to build upon.  
 
Stages 2 and 3 of Council’s Wollongbar Residential Estate feature 
relatively level lots (particularly Stage 3) so should be competitive in the 
context of the Wollongbar and Goonellabah residential land markets.    
 

 
  

HTW estimate that in the current market a rate of sale of one to two lots 
per month may be achievable; giving a total estimated selling period of 
12 months. This period may vary if lots are placed on the market for sale 
“off the plan” in November 2015. 

 
b) Development Costs 

NDC estimate the cost to undertake Stage 2 to be in the order of 
$2,507,000 + GST equating to $139,000 per lot including Council 
development contributions. This estimate is high in comparison to the 
actual cost for Stage 1 of $111,000 per lot which was cost effective to 
develop as it had no stormwater detention works, major earthworks, 
arterial road works or major intersections to construct.   
 
The development cost of $139,000 per lot for Stage 2 incorporates: 

• Construction of a major stormwater detention basin for Stages 2 

and 3 

• Stormwater detention basin for Stage 2. 

• Construction of a section of Avalon Avenue to service Stages 2 

and 3 

• Construction of a roundabout to service Stages 2 and 3 

• Bulk earthworks and retaining walls for Stage 2.  
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HTW has made adjustments to NDC’s estimates for the purposes of 
assessing the viability of Stage 2, and adopted a figure of $2,410,000 + 
GST equating to $134,000 per lot. This estimate includes a 5.00% 
contingency allowance and Council development contributions. Final 
costs will not be known until detailed design and documentation of the 
proposed works are completed and quotations from contractors 
obtained.   
 
For the purposes of assessing the viability of Stage 2, cost estimates are 
summarised as follows: 
 
Item Est. Cost ($) Est. Cost/lot 

based on 18 

lots ($) 

Development costs incl. 5.00% 

contingency 

1,528,000 85,000 

Council contributions 750,000 42,000 

Professional fees incl. project 

management 

132,000 7,000 

Sub – Total (Development 

Costs) 

2,410,000 134,000 

Advertising & Promotion 27,000 1,500 

Rates 8,000 500 

   

Total (All costs excluding 

interest) 

2,445,000 136,000 

 

c) Development Period 

NDC estimate that, subject to weather, and assuming all approvals are in 
place, it may take nine months to develop Stage 2. 

 

d) Development Cashflow Analysis 

HTW has prepared a development cash flow for the project over an 
assumed eighteen month period, which indicates a maximum exposure of 
approximately $2,466,000 in about the tenth month, as illustrated by the 
following chart.  
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Annexure six of the HTW report contains a copy of the cashflow analysis. 

 

e) Development Profit 

The cashflow analysis indicates that based upon cost estimates provided 
and assumptions made, the project is forecast to generate a development 
profit of $1,223,000, or $1,156,000 after allowing for interest at a rate of 
5.75% p.a. on funds borrowed. These profit forecasts have been 
calculated on the assumption Council owns the land and therefore the 
profit includes a component of land value.  
 

f) Development Margin and Profitability 

Development margins for the project are calculated, inclusive of all costs, 
as follows: 

 

1. Development margin before 

interest; or alternatively expressed 

as the rate of return on funds 

applied before interest 

$1,223,000 x 100 

$2,445,000 x 1 

50.00% 

2. Development margin after interest 

or alternatively expressed as the 

rate of return on funds applied after 

interest 

$1,156,000 x 100 

$2,445,000 x 1 

47.28% 

 

g) Site Value 

HTW has assessed the value of the site pertaining to Stage 2 to be 
$600,000 + GST ($33,333 per lot) “as is” assuming development consent 
is in place to undertake an 18 lot residential subdivision.  
 
This value has been arrived based upon a review of the local market for 
residential development sites, which is contained in section eight of the 
HTW report.  
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This value has also been confirmed by undertaking hypothetical 
development assessment of the project (see Section 8.50 and Annexure 5 
of the HTW report), which reflects a development profit of $596,000 or 
$478,000 after allowing for interest at a rate of 5.75% p.a. on funds 
borrowed.  
 
In the local market the generally accepted criteria for a viable land 
development project of this size is in the order of 15% to 20%. 
 
On this basis of assessment the project reflects a development margin of 
19.40% before interest or 15.00% after interest which indicates the project 
to be viable. 
 
This is also consistent with Council’s Property Investment and 
Development Policy which puts a benchmark of 2% to 5% above the bank 
bill swap rate for medium risk investments.  
 
The current 90 day BBSW published on 30 October 2015 by the Australian 
Financial markets Association was 2.095% p.a. 
 

h) Asking Prices 
 
HTW has assessed the following asking prices for the 18 lots in Stage 2 
for the purposes of marketing the lots for sale “off the plan”. A copy of a 
letter containing the asking prices is attached. 
 

Lot Site Area (m2) Asking prices ($) 

1 856 220,000 

2 1,294 210,000 

3 803 230,000 

4 674 230,000 

5 945 240,000 

6 1,037 240,000 

7 1,010 240,000 

8 1,050 240,000 

9 1,050 240,000 

10 995 260,000 

11 765 260,000 

12 756 255,000 

13 780 255,000 

14 751 250,000 

15 730 255,000 

16 635 250,000 

17 1,308 265,000 

18 837 260,000 

Total 4,400,000 

Averages 904 244,444 
 
In regards to marketing the lots it is proposed to follow the same 
procedure as was adopted for Stage One which proved very effective: 
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a) Instruct one of Council’s panel solicitors to prepare sale contracts for 
each of the eighteen lots. 

 
b) Offer general selling agreements to all local real estate agents with 

Commercial Services acting as co-ordinator. Commission rate offered 
to agents; 3.00% + GST of selling price payable upon settlement of 
contracts.  

 
c) Erect a for sale board on site directing enquiries to Council’s website 

and all local agents. 
 

d) Provide information package to all local agents who apply for a general 
agency agreement. 

 
e) Place asking prices, lot layout and other information on Council’s 

website.  
 

It is not proposed to run an advertising campaign through the media, as 
this was not done for Stage One. The commission rate offered to agents 
should encourage them to promote the project through their respective 
web resources. 
 

Legal / Resource / Financial Implications 

Legal 

The land pertaining to the site proposed for Stage 2 is classified as 
operational and can be developed for commercial purposes.  
 
A joint development application (DA 2015/351) for Stage 2 of Council’s land 
and a portion of Avalon Estate was lodged on 8 July 2015. This joint 
development application proposes eighteen lots for Council’s land and four 
lots for Avalon Estate on land owned by the Brown family. An aerial photo / 
concept plan is attached detailing the proposed lots.    
 
The joint development application for Stage 2 requires co-operation between 
Council and the Brown family as adjoining property owners, including;  
 

1(a)  Council requires easements over Brown’s land for stormwater and 
sewer pipes to service eight of its proposed eighteen lots; 

 
1(b)  Council requires a portion of Brown’s land to construct a stormwater 

detention basin (drainage reserve) to service eight of its proposed 
eighteen lots;  

 
1(c) Minor boundary adjustments between the parties are required to 

improve lot configurations and provide the Brown family with access 
to Road 2;  

 
1(d) The Brown family to provide an easement for a temporary cul-de-sac 

for Road 4 (Avalon Avenue) to be constructed on their land adjoining 
proposed lot 38; and    

 
1(e) The Brown family require access to Road 2 Council is constructing to 

service four proposed lots to be developed on their (Brown’s) land. 
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Agreement in principle has been reached with the Brown family on the points 
noted above without either party having to pay for easements, access or 
boundary adjustments. This is considered an excellent outcome, as due to the 
slope of its land, Council has no other viable option than to run easements 
through the Brown family’s property.  
 
Furthermore Council planners will not release DA 2015/351 unless they are 
provided with the Brown family’s written consent to the stormwater and sewer 
easements required. Access for easements was sought through the adjoining 
property to the west, but was denied by the owners (the Smith family).     
 
Co-operation between Council and the Brown family is also required for Stage 
3 of Council’s residential development for the construction of: 
 

• The completion of Avalon Avenue 
 

• Trelawney Place and  
 

• A roundabout at the intersection of Avalon Avenue and Trelawney 
Place. 

 
A plan is attached detailing these proposed roads and roundabout which are 
to be constructed on the Brown family’s land. To facilitate these construction 
works, agreement has been reached in principle with the Brown family, the 
salient points of which are summarised below and include requirements for 
each party to perform their respective obligations and not delay or frustrate the 
other party. 
 

2(a) Council to purchase from the Brown family, 50.00% of the road 
reserve required for the completion of Avalon Avenue and Trelawney 
Place, and 25.00% of the land required for the roundabout proposed 
at the intersection of these two roads. The value of the land is to be 
determined by an independent valuer with Council to pay all costs 
associated with the valuation. 

 
2(b) At any time after execution of the deed of agreement, either Council 

or the Brown family may serve notice on the other party that the land 
required for road reserves and roundabout is to be valued. 

 
2(c) The valuation is to be completed within three months of either Council 

or the Brown family serving notice. 
 
2(d) Within four months of execution of a deed of agreement between 

Council and the Brown family, Council is to prepare and lodge a DA 
for Stage 3. Council is required undertake this obligation, irrespective 
of whether notice has been served by either party that the land 
required for road reserves and roundabout is to be valued. 

 
2(e) Within three months of receiving a DA for Stage 3, Council is to 

prepare and lodge a construction certificate for same. 
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2(f) Within four months of the valuation of the road reserves being 

completed, construction of Avalon Avenue and Trelawney Place and 
the roundabout at the intersection of same is to be commenced and 
completed within a reasonable timeframe. 

 
2(g) Council to hold the construction contract for the proposed roadworks 

and roundabout. The Brown family to pay their respective share as 
detailed above. 

 
2(h) Council to pay 50.00% of the cost for the construction of the 

completion of Avalon Avenue and Trelawney Place. 
 
2(i) Council to pay 25.00% of the cost for the construction of the 

completion of Avalon Avenue and Trelawney Place. 
 

Council staff estimate the value if the road reserves to be acquired from the 
Brown family and contribution to roads and roundabout construction to be in 
the order of $700,000 + GST.  
 
Council staff have negotiated a deed of agreement with the Brown family to 
facilitate the obligations of each party as adjoining owners (as outlined above) 
in regards to Stages 2 and 3. CH Law have drafted the obligations of each 
party into a deed of agreement should Council resolve to proceed with the 
deed.    

 
Financial 
 
Funding has already been included in Council’s long term financial plan for the 
development of Stage 2. 
 

Consultation 

An independent feasibility assessment has been completed for Stage 2. 
 

Options 

1. That Council place the proposed 18 serviced residential lots pertaining 
to Stage 2 on the market “for sale off the plan” at the asking prices 
assessed by HTW as noted in this report, and subject to gaining 
development consent, Council resolves to undertake development the 
18 serviced residential lots. Council also resolves enter into the deed of 
agreement negotiated with the Brown family to facilitate the complete 
development of Stages 2 and 3 of Council’s Residential Estate.  
 
This option is recommended as the HTW report indicates Stage 2 to 
have a low to medium level of risk and is estimated to generate a cash 
return to Council in the order of $1 million. The deed of agreement will 
also provide each party with certainty in regards to the development of 
their respective parcels of land.  
 

2. That Council resolve not to proceed with the development of Stage 2 
comprising 18 serviced residential lots or enter into deed of agreement 
with the Brown family to assist in the development of Stages 2 and 3 of 
Council’s Wollongbar residential land holdings. 
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This option is not recommended as development consent will not be 
granted to DA 2015/351 for all 18 lots until it can be demonstrated that 
easements for stormwater and sewer have been secured with the Brown 
family. Nor could Council resolve to sell the site “as is” and achieve a 
price in line with the value of $600,000 + GST as attributed to it by HTW, 
without such agreements in place. 

 

RECOMMENDATIONS 

 
1. That, subject to gaining development consent, Council approves the 

development of Stage 2 of Council’s Residential Estate, as outlined in 
this report, comprising 18 serviced residential lots. 
 

2. That Council approves the sale “off the plan”, by private treaty, of the 
18 lots identified in Stage 2 of Wollongbar Residential Estate”, as per 
the asking prices provided in HTW’s letter included as an attachment to 
this report. 
 

3. The General Manager is authorised to execute general agency 
agreements with any local agent seeking a listing to sell the lots 
pertaining to Stage 2 at a commission rate of 3.00% + GST payable 
upon settlement of contracts. 
 

4. The Council seal is authorised to be attached to the sale contracts and 
any associated documents, including the deed of agreement with the 
Brown family as per point five below. 
 

5. The General Manager is authorised to finalise negotiations with the 
Brown family, execute a deed of agreement, execute all easements, 
plans of subdivision etc. and all other relevant documentation required 
to satisfy the deed of agreement between Council and the Brown 
family. 
 

6. Any land acquired by Council by way of boundary adjustments, 
drainage reserves or road reserves is to be classified as operational 
land under the provisions of the NSW Local Government Act 1993.  

 
 

Attachment(s) 

1. BSC Wollongbar Residential Estate & Avalon Estate - NDC Combined 
Concept Plan 

2. DA 2015/351 BSC Wollongbar Residential Estate Lot Layout & Services 
Plan 

3. DA 2015/351 Avalon Estate (Brown Family) Lot Layout & Services Plan  
4. HTW Feasibility Assessment Report Stage 2 
5. HTW Stage 2 Asking Prices  
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4.8 Fishheads @ Shellys - Update 

 
Delivery Program Commercial Services 

Objective To provide a brief update on the status of the 
redevelopment of the Shelly's Beach cafe site. 

      
 

Background 

Land tenure issues including leasing and land acquisition relating to Shelly’s 
on the Beach Café (now known as “Fishheads@Shellys”) have been 
considered and dealt with at various Commercial Services Committee and 
Council meetings in recent years. A summary of recent resolutions and tasks 
completed are as follows: 

• 26 February 2013 - Commercial Services Committee resolved to extend 
the lease term for Fishheads@Shellys from twelve to twenty years 
(inclusive of lease options) with the final expiry date being 30 June 2033. 
 

• 26 September 2013 – Council resolved to grant 100% rental relief to 
Fishheads@Shellys for a maximum period of six months in recognition of 
the time needed to finalise the acquisition of Crown land reconstruction of 
the building on the site. To date rental relief has not been granted to 
Fishheads as the General Manager has not been advised as to when 
construction of the new building will commence. 

 
• 26 September 2014 – Acquisition by Council of the portion of Crown land 

described as Lot 1 DP 1192961 was published in the NSW Government 
Gazette. 

 
• 1 December 2014 - Council resolved to classify the portion of Crown land 

acquired (Lot 1 DP 1192961) as “operational land” and that the 
classification take effect immediately. 

 
• Land acquired (Lot 1 DP 1192961) and Council’s existing land holdings 

(Lot 1 DP 1095427) are consolidated into one land holding described as 
Lot 3 DP 1205999 and registered on 27 March 2015. 

 
• 28 May, 2015 - Council resolved to vary Fishheads’ current lease by 

changing the description of the leased property from Lot 1 DP 1095427 to 
Lot 3 DP 1205999 and extend the remaining lease term from fifteen to 
twenty years (i.e. 5+5+5+5 years) with the final expiry date being 30 June 
2035. The initial commencement rental to be $53,500 p.a. + GST. 

Key Issues 

• On-going delays in the redevelopment of the site 

Information 

The current lease over the Shelly’s site was assigned from Elizabeth Anne 
Keemink to Fishheads@Byron Pty Ltd on 1 May 2012. Details of the lease are 
summarised as follows: 
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Lease Commencement Date 1 July 2010 

Lease Term 5 + 5 + 5 years 

Current Rental $36,558.72 p.a. + GST 

Property Outgoings The Lessee to pay Council rates 

and land tax (if applicable). 

 
Fishheads exercised the option to renew the current lease for a further time of 
five years effective from 1 July 2015. 

 
Fishheads held a licence over a portion of the land acquired from the Crown, 
however this licence has effectively ceased to exist because the land has 
been transferred to Council and the title description of land has changed.  
 
Fishheads are still paying the rental due under the licence of $11,475.14 p.a. + 
GST for 81.7m2. Therefore the total current rental being paid by Fishheads to 
Council is the sum of $48,033 p.a. + GST.  
 
The total area of Crown land acquired by Council is 129m2 however Fishheads 
are not paying rental on the additional 47.3m2 as they are not using the area 
and the building has not been built, nor has the lease been amended to take in 
the additional area.  

 
On 28 May, 2015 Council resolved to vary Fishheads’ current lease by 
changing the description of the leased property from Lot 1 DP 1095427 to Lot 
3 DP 1205999 and extend the remaining lease term from fifteen to twenty 
years (i.e. 5+5+5+5 years) with the final expiry date being 30 June 2035. All 
other lease terms and conditions to generally remain unchanged including the 
requirement for annual CPI rental reviews and rental reviews to market every 
five years. The initial commencement rental to be $53,500 p.a. + GST. 

To date, amendment of the current lease in accordance with this resolution 
has been placed on hold as Fishheads are still assessing their best long term 
options for the site.  

Some of the decisions / concerns that are being expressed by Fishheads 
relate to: 

 
a) Currently any structure built on the site will become the property of Council 

at the end of the lease, unless the structure is relocatable. As this would 
not be possible with the type of building that is envisaged by Fishheads 
they wish to have a dialogue with Council in respect to options such as 
Council buying out the value of the structure at the end of the lease, or 
paying off the cost of the structure during the term of the lease, or any 
other commercial option that could be negotiated. 
 
Fishheads have advised they are having trouble raising finance to 
construct the proposed building which is estimated to cost at least 
$750,000 plus fitout costs in the order of $250,000. Financiers are 
concerned over the adequacy of the proposed building as security; i.e. it 
would have no residual value to the lessee and be classified as a “wasting 
asset”.     

 

b) Fishheads also still have concerns in respect to the following condition 
contained in DA 2012/348 for the construction of the new building: 
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• Condition 9 – The applicant is required to re-route or construct over the 
existing stormwater line that traverses the site at no cost to Council. 
Details are to be provided addressing how the main shall be both 
protected and remain structurally sound during all phases of the 
development proposal.  

 
Council’s “Building Over Council Assets Policy” (26 April 2012) relates to 
underground assets including stormwater pipes and notes that:  

 
“…where a structure has been given permission, previously by Council, to be built 
over an asset then no further extensions, additions or reconstructions will be 
allowed. Council recognises that the existing structure presents a risk to both the 
building and Council’s liability. Therefore Council will not be prepared to increase 
this risk by approving further structures or additions and alterations”. 

 
The policy does provide scope for review in certain instances: 

 
“…where this policy unreasonably restricts the ability to develop in an appropriate 
manner for that area (eg commercial areas) then proposals will be investigated on 
an individual basis in line with the objectives of this policy. Applicants dissatisfied 
with a decision of a Council officer made under this section, may appeal, in writing 
to the General Manager. In response, the General Manager will complete a 
review, and where practical, be advised by a different officer to the person who 
completed the initial assessment. The General Manager’s decision represents the 
Council’s final consideration of the appeal.” 

 
Fishheads’ preference is that the stormwater line that runs under the existing 
building remain in place and be encased in concrete (for strengthening) or 
replaced (depending on its condition) and encased in concrete.  The 
alternative option of re-routing the stormwater pipe around the proposed 
building will create disturbance to existing vegetation and be far more 
expensive to construct.  
 
An inspection of the existing stormwater pipe is required to determine its 
condition and whether replacement is warranted. However, this maybe difficult 
to fully determine until the pipe is exposed by way of excavation. 
 
Subject to determining a scope of works and gaining quotes for same, it is 
estimated to cost at least $10,000 to excavate around the existing stormwater 
pipe and encase it in concrete to permit building above it. If the pipe requires 
replacement the cost will be higher.  Fishheads previously addressed the 
Council Meeting held on 22 November 2012, requesting that Council assume 
responsibility for the cost of dealing with the stormwater pipe. Council rejected 
this request.  
 
All of these issues remain unresolved and discussions with Fishheads are 
continuing. 

Legal / Resource / Financial Implications 

There are no direct implications from this report as the report is for information 
only. 

Consultation 

Council has consulted with Mr Ralph Mamone and Mr Mark Simms of 
Fishheads.  
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Options 

This report is to update Council on the status of the Fishheads 
redevelopment.  
 
As per the report a number of matters remain unresolved and there is still no 
firm timeframe for the redevelopment of the site. 
 

 

RECOMMENDATION 

That Council notes the contents of this report regarding the update on the 
status of the Shelly Beach café site redevelopment. 

 

Attachment(s) 

Nil 
    

 
 
 
  
 
 


