
 

 

 
 
 

Notice of Commercial Services Committee Meeting 
 

 
A Commercial Services Committee Meeting will be held in the Ballina Shire Council 
Chambers, 40 Cherry Street, Ballina on Tuesday 14 June 2016 commencing at 4.00 pm. 

 
 
Business 
 
1. Apologies 
2. Declarations of Interest 
3. Deputations  
4. Committee Reports 
 
 

 
Paul Hickey 
General Manager 
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1. Apologies  

Apologies have been received from Cr Keith Johnson and Cr Robyn Hordern. 
 

2. Declarations of Interest 

 

3. Deputations  
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4. Committee Reports 

4.1 Lennox Developments - Adjoining Owners' Deed of Agreement 

 
Delivery Program Commercial Services 

Objective To seek Council's concurrence to enter into an 
adjoining owners' deed of agreement in regards to 
creation of an easement or dedication of land for a 
drainage reserve, dedication of land for a road reserve 
and co-funding of road construction and ancillary 
works. 

      
 

Background 

Following a request from Lennox Developments Pty Ltd, the purchasers of the 
property generally known as “the Henderson Farm”, a report was presented at 
the Commercial Services Committee meeting of 19 November, 2013, seeking 
Council’s consent as landowner to include Lot 2 DP 1070446 in a 
development application to be lodged by Lennox Developments for a 
residential subdivision of their land. This was done as Lennox Developments 
required an easement through Lot 2 DP 1070446 to drain stormwater.  
 
The resolution arising from that meeting was as follows: 
 
“That Council authorises the General Manager to provide landowner’s 
consent to the request from Lennox Developments Pty Ltd to enable them to 
lodge a development application for residential land subdivision. Upon 
development consent being granted, the General Manager is authorised to 
negotiate a deed of agreement with Lennox Developments Pty Ltd setting out 
each party’s obligations and the basis for any compensation or cost sharing. 
Upon reaching agreement the matter will be referred back to Council for 
approval.”  
 
Agreement in principle has now been reached on three matters requiring 
Council’s concurrence to proceed drafting an adjoining owners’ deed of 
agreement and execution of same.  
 

Key Issues 

• Dedication of Council land for roadway and construction cost sharing 
• Construction cost sharing for road access from Hutley Drive to Council 

and Lennox Development’s respective land holdings 
• Easement to drain stormwater and construction cost sharing  
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Information 

In 2002 Council resolved to sell the Henderson Farm by public tender. After a 
period of negotiations Council sold 78 hectares of land to Lennox 
Developments Pty Ltd for $11,300,000 + GST in January 2003 and retained 
14 hectares. The sale to Lennox Developments had a delayed settlement 
period of three years, in which time they hoped to have the land rezoned for 
residential use and a development application approved for same. 

Following on from the sale of the Henderson Farm, Lennox Developments Pty 
Ltd and Council (as land owner) worked together in engaging consultants to 
prepare the appropriate documentation and studies to lodge a joint rezoning 
proposal for the respective properties. 

The properties were eventually rezoned on 10 August, 2012 and the 
approximate areas of residentially zoned land pertaining to each holding are 
as follows: 

 Lennox Developments  23 hectares 

 Council    7 hectares 

On 27 November, 2014 Lennox Developments was granted development 
consent (DA 2014/31) to undertake a residential subdivision of their property 
to 168 residential lots over two stages. This proposed residential development 
is now generally referred to as “The Outlook”.  
 
The development consent contains two conditions that form the subject of the 
proposed adjoining landowners’ deed of agreement between Council and 
Lennox Developments: 
 
1. Road Access 

 
A deferred commencement condition requiring:      
 
“Adequate legal access is to be provided to the development. Access must 
cater for a minimum carriageway width of nine metres.” 
 
This condition relates to the proposed road that will link Lennox 
Developments’ and Council’s respective landholdings to Hutley Drive and 
comprises two segments: 
 
a) Access Over Council Land 

 
A portion of Council owned operational land comprising an area of 
approximately 1,100m2, as cross hatched on the plan of proposed subdivision 
attached hereto. Lennox Developments has requested Council dedicate this 
land as public road. See plan attached. 

 
The majority of this portion of land is zoned “7(l) Environmental Protection 
Habitat” under BLEP 2012 and as such cannot be developed for residential 
purposes (see zoning plan attached).. In the circumstances it is considered to 
have nominal value. 
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It is proposed that Council dedicate this land as roadway at no cost to Lennox 
Developments and that the two parties (Council and Lennox Developments) 
split road construction costs based upon each party’s respective land holding 
of residential zoned land calculated as follows: 

 
Land Owner  Residential Zoned Contribution to Costs 

Lennox Developments  23 ha 77% 
Council 7 ha 23% 
Totals 30 ha 100% 

 
This approach is considered fair and reasonable as Council encourages 
adjoining land owners to work co-operatively to achieve better development 
outcomes. Furthermore, when Council eventually develops its seven hectares 
of land it will require access via this portion of land. 

 
The process by which the two parties contribute to construction of this portion 
of road is discussed below.  

 
b) Access to Hutley Drive 

 
The development approval attaching to the Epiq Estate (formerly known as 
Pacific Pines) requires dedication of a portion of land to roadway that runs 
west from the section of Hutley Drive currently under construction, up along 
the northern boundary of the new sports fields to the eastern boundary of an 
unmade road that that runs in a north south direction along the eastern 
boundaries of Council’s and Lennox developments respective land holdings 
(see plan attached). 
 
Construction of this road is critical as Council’s and Lennox Developments’ 
respective landholdings are landlocked in regards to their development 
potential. Neither property can be developed as a residential subdivision until 
this proposed road is constructed. 
 
The cost sharing formula for this road has been agreed in principle as outlined 
above; whereby Lennox Developments contributes 77% and Council 
contributes 23%. 
 
Discussions have also been held with Clarence Property, the developers of 
Epiq Estate to determine if they wish to contribute to cost sharing on the 
following basis:   

 
Land Owner  Residential Zoned  Contribution to Costs 

Lennox Developments 23.00 ha 63.00% 
BSC 7.00 ha 19.20% 
Clarence Property - Epiq 
(Stage 10) 

6.50 ha 17.80% 

Totals 36.50 ha 100.00% 

 
Epiq may be reluctant to contribute as they may consider to do so would be 
assisting potential competition in terms of development, however the benefit to 
them is that it significantly reduces the road access costs to Stage 10 of Epiq 
Estate. To date Clarence Property have not formerly responded to a proposal 
put to them. If Clarence Property do not wish to participate in a cost sharing 
agreement with Council and Lennox Developments, it is matter for them, 
however the benefit to them is it brings certainty.  
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2. Easement to Drain Stormwater 
 

Condition 11 of DA 2014/31 pertaining to The Outlook (Lennox Developments) 
requires an easement over Council’s Henderson Farm landholding (Lot 2 DP 
1070446) to drain stormwater; see plan attached.  
 
The following points are made in regards to this proposed easement: 
 

a) The land over which the proposed easement passes is zoned “7(l) 
Environmental Protection Habitat” under BLEP 2012 and as such 
cannot be developed for residential purposes (see zoning plan 
attached). In the circumstances it is considered to have nominal value. 
 

b) Based upon initial concept plans prepared to date for Council’s 
Henderson Farm residential landholding (see development concept 
plan attached), it appears proposed lots would have to drain water into 
this proposed stormwater drain/channel, and as such Council would 
require such infrastructure to develop its land.  

 
Lennox Developments’ request that Council grant an easement over the land 
required (or dedicate it for drainage works) for the proposed stormwater 
channel is considered fair and reasonable. Council requires such 
infrastructure to develop its Henderson Farm landholdings, and this proposal 
brings certainty to funding of same.   

 
The manner in which a deed of agreement between Council and Lennox 
Developments facilitates development of the roads and stormwater drainage 
described above, could operate, is summarized in general as follows:  

 
i. At anytime following execution of a Deed of Agreement (“DOA”), any one 

of the two parties may trigger commencement of the road construction and 
drainage by serving formal notice on the other party that they wish to do 
so. 

 
ii. Following serving of notice, a Project Manager shall be appointed by 

mutual agreement of the parties. 
 

iii. Project meetings shall be held monthly, or as required by the Project 
Manager, with representatives of each party in attendance.  

 
iv. The Project Manager shall be responsible for preparing the scope of 

works, obtaining and presenting quotes for professional fees, application 
fees, construction costs, etc. 

 
v. The fees will also include an allowance for the Project Manager to run the 

project and authorise progress claims. 
 

vi. Once all necessary approvals are in place and construction quotes 
obtained, the parties will meet to review the quotes and authorise the 
Project Manager to initiate construction. 

 
vii. Within 14 days of accepting a quote to undertake construction of civil 

works, the parties shall place their respective share of costs and bonds 
into Council’s solicitor’s trust account. The costs will include a 20.00% 
contingency allowance. 
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viii. The Project Manager shall have the authority to authorise variations after 

consulting with both parties, such authority can only be overridden if both 
parties resolve to do so. 

 
ix. Upon completion of the project to the Project Manager’s satisfaction, any 

surplus funds will be refunded to the parties relative to the percentages 
noted above.  

 
If Clarence Property wish to enter into a deed of agreement, a separate similar 
deed for the construction of the Hutley Drive access road can be entered into 
between all three parties. 
 
The benefit to Council entering into an adjoining owners’ deed of agreement 
for the funding of infrastructure for future urban development is that it removes 
uncertainty in regards to co-funding such works.  
 
This is also an important factor in regards to the value of Council’s Henderson 
Farm landholding. If Council were to contemplate a sale of this land holding in 
the future, prospective purchasers would require certainty in regards to co-
funding infrastructure with adjoining land owners.  
      
Legal / Resource / Financial Implications 
 
Legal 

 
Council’s Henderson Farm landholding (Lot 2 DP 1070446) is classified as 
operational land under the NSW Local Government Act 1993, and as such 
Council has the authority deal with the land in regards to granting easements 
and or dedicating land for roads and or drainage. 
 
Council’s solicitor will draft an adjoining owners’ deed of agreement similar to 
that which was agreed to with the developers of Avalon Estate in Wollongbar 
and executed by Council. 
 
Resource  
 
Not applicable. 
 
Financial 
 
The amount of Council’s financial commitment will not be known until formal 
quotes are received for the proposed drainage and roadworks. It is unknown 
as to when such proposed works will be designed, documented and costed.  

Consultation 

Council staff have conducted negotiations with Lennox Developments Pty Ltd 
and Clarence Property. 
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Options 

1. Council agrees to enter into an adjoining land owners’ agreement with 
Lennox Developments, as generally outlined, for the granting of an 
easement or dedication of land for a drainage channel, dedication of 
land for a road reserve and co-contributions to fund road construction 
and ancillary works.     

 
2. Council agrees to enter into an adjoining land owners’ agreement with 

Lennox Developments and Clarence Property, as generally outlined 
above, for co-contributions to fund road construction and ancillary works 
associated with the Hutley Drive access road. 

 
3. Council does not agree to enter into adjoining land owners’ agreements 

with Lennox Developments and Clarence Property for the granting of an 
easement or dedication of land for a drainage channel, dedication of 
land for a road reserve and co-contributions to fund road construction 
and ancillary works.    
 

Options one and two are recommended as adjoining landowner agreements 
remove uncertainty in regards to co-funding infrastructure works that are 
mutually beneficial to all parties. Removing uncertainty over such matters, and 
particularly in regards to funding construction of the Hutley Drive access, 
improves the value of Council’s land holding. 
 
Options one and two are also recommended as they are consistent with 
Council’s general view that adjoining land owners work co-operatively to 
achieve better development outcomes. 

 
Furthermore it would be unreasonable to reject such a request from Lennox 
Developments and then expect them to grant a similar request to Council at 
some stage in the future. 

  
It is worth noting that Council recently resolved to enter into an adjoining land 
owners’ agreement with the developers of Avalon Estate at Wollongbar to 
facilitate development of Stages Two and Three of Council’s residential estate. 
This agreement is working well to the mutual benefit of both parties.  
 
There are a number of assumptions in this report and to provide greater 
transparency other options that Council may wish to consider include: 
 
a) a formal independent valuation of the environmental habitat land to ensure 

that the nominal value reflected in this report is supported 
 

b) an internal estimate for the construction of the road works to ensure that 
Council understands the liability we are formally agreeing to as part of this 
agreement. In saying this, as land owner we do need to contribute to that 
road access at some point in time. 

 
If Council requires additional information the alternate recommendation would 
be to defer a decision on this matter until that information is provided to 
Council. If Council is satisfied with the current level of information then the 
recommendation can be supported. 
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RECOMMENDATIONS 

1. The General Manager is authorised to finalise negotiations with the 
Lennox Developments Pty Ltd and Clarence Property, execute deed of 
agreements, execute all easements, plans of subdivision etc. and all other 
relevant documentation required to satisfy the deed of agreements 
between Council and Lennox Developments Pty Ltd and Clarence 
Property based on the contents of this report. 

 
2. The Council seal is authorised to be attached to the documents, as 

required, in point one. 
 

 

Attachment(s) 

1. "The Outlook" DA 2014-31 Plan of Proposed Subdivision 
2. Proposed Road Access Sketch Plan 
3. Plan of Proposed Easement for Stormwater Drainage 
4. Henderson Farm - The Outlook Zoning Plan 
5. Henderson Farm - The Outllook Initial Development Concpet Plan  
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4.2 Property Development Reserve - Cash Flow Amendment 

 
Delivery Program Commercial Services 

Objective To seek Council's concurrence to amend the Property 
Development Reserve Budget. 

      
 

Information  

The latest forecasts for the Council’s Property Development, as per our Long 
Term Financial Plan (LTFP) are attached to this report. 
 

Key Issues 

• Timing of cash flows 

Information 

 
The attached cash flow notes funding for the Wollongbar Urban Expansion 
Area – Development (BSC Wollongbar Residential Estate Stage 2) is as 
follows: 
 
Item 2015/16 2016/7 
Wollongbar Urban 
Expansion Area - 
Development 

 
$100,000 

 
$2,448,000 

 
Development consent has been granted for Stage 2 (DA 2015/599) and a 
construction certificate has been prepared for lodgement to construct eighteen 
serviced residential lots. To date sale contracts have been exchanged on four 
lots and another two are pending exchange. It is hoped construction works will 
commence in August 2016. 
 
The allocation of $100,000 for the 2015/16 financial year has been overdrawn 
by $37,100 due to the compensation payable to the Brown Family (developers 
of Avalon Estate) for easements to drain sewer and stormwater. At the 
Commercial Services Meeting of 17 November, 2015, Council resolved to pay 
$80,000 in costs to the Brown Family with the funds to be drawn from the 
Property Development Reserve and the Water and Wastewater Funds on a 
50/50 basis. 
 
Bringing forward $100,000 from the 2016/2017 budget will bring the 
overdrawn allocation back into credit and allow payment of a 50% deposit of 
$37,262.50 for the design, supply and installation of electrical reticulation for 
Stage 2 with these works now proceeding. 
 
It is important this task gets underway as soon as possible given the approval 
delays currently being encountered with Essential Energy.  



4.2 Property Development Reserve - Cash Flow Amendment 

Ballina Shire Council Commercial Services Committee Meeting Agenda 
14/06/16 Page 105 of 111 

 
Funding of about $10,000 is also required for geotechnical investigations to be 
undertaken for Stage 3 of Council’s Estate to determine the suitability of 
material on that site for fill on Council’s Boeing Avenue sites. The geotechnical 
investigations are also required to assist consultants in preparing quotes to 
undertaken a development application for Stage 3. Any surplus funds will be 
applied to any invoices received prior to 30 June, 2016.       
 

Legal / Resource / Financial Implications 

An amendment of $100,000 to the Property Reserve Development budget for 
the 2015/2016 and 2016/2017 years is required to fund costs associated with 
Stages 2 & 3 of BSC’s Wollongbar Residential Estate.    

Consultation 

Not Applicable 
 

Options 

This is largely a timing issue with the 2015/16 financial year almost over 
however to ensure that the 2015/16 and 2016/17 budgets reflect the actual 
likely cash flows, it is recommended that Council reallocate $100,000 from the 
2016/17 financial year to the 2015/16 financial year in the Property 
Development Reserve, for the Wollongbar Urban Expansion Area, with this 
information to be included in our LTFP. 

 

RECOMMENDATION 

That Council authorises an amendment to the current forecasts for the 
Property Development Reserve with $100,000 of the $2,448,000 allocated in 
2016/17 for the Wollongbar Urban Expansion Area to be brought forward to 
2015/16 to reflect the current timing of expenditures. 
 

 

Attachment(s) 

1. Cash Flow - Property Development Reserve - Forward Financial Plan  
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4.3 Leasing Proposal - Shop 8 Wigmore Arcade Complex 

 
Delivery Program Commercial Services 

Objective To seek Council's concurrence for the proposal for 
occupation of Shop 8 Wigmore Arcade Ballina 

      
 

Background 

Council staff have been progressing negotiations with a prospective tenant for 
Shop 8 in the Wigmore Arcade Complex.  
 
A confidential report included later in this agenda deals with the actual lease 
details. 
 

Key Issues 

• Lease terms and conditions 
 

Information 

Negotiations have now concluded with a prospective tenant for Shop 8 in the 
Wigmore Arcade Complex. Specific details are contained in a confidential 
report also included in this agenda. A leasing plan is included as attachment 
one to this report.  
 

Legal / Resource / Financial Implications 

• If Council resolves to lease Shop 8 there will be no vacancy within the 
Arcade Complex. 

 

Consultation 

Negotiations have been conducted with prospective tenants on an ongoing 
basis. 
 

Options 

This report is for information only. 
 

 

RECOMMENDATION 

That Council notes the contents of this report in respect to the lease 
negotiations for Shop 8 Wigmore Arcade Complex. 
 

 

Attachment(s) 

1. Leasing Plan  
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4.4 Land Acquisition - Opportunity 

 
Delivery Program Commercial Services 

Objective To provide Council with information on land that has 
been offered for sale. 

      
 

Background 

Council has been approached by a landowner to determine if they are 
interested in acquiring a parcel of land that is proposed to be put to the market 
for sale. 
 

Key Issues 

• Site development constraints 
• Funding 

 

Information 

A confidential report has been included in the agenda for this meeting that 
contains information on the subject property. 
 

Legal / Resource / Financial Implications 

Information relating to financial implications are contained in the confidential 
report.  
 

Consultation 

Internal consultations with Council staff have been undertaken. 

Options 

This report is for noting only. 
 

RECOMMENDATION 

That Council notes the contents of this report regarding a potential land 
acquisition opportunity. 
 

 

Attachment(s) 

Nil 
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5. Confidential Session  

In accordance with Section 9 (2A) of the Local Government Act 1993, the 
General Manager is of the opinion that the matters included in the Confidential 
Business Paper, and detailed below are likely to be considered when the 
meeting is closed to the public. 
 
Section 10A(4) of the Local Government Act, 1993 provides that members of 
the public are allowed to make representations to or at a meeting, before any 
part of the meeting is closed to the public, as to whether that part of the 
meeting should be closed. 
 
A brief summary of each of the reports recommended for consideration in 
confidential session follows:  
 
5.1 Leasing Proposal - Shop 8 Wigmore Arcade Complex - Terms 
 
Refer to Item 4.3 of this agenda. 
 
5.2 Land Acquisition - Opportunity Details 
 
Refer to Item 4.4 of this agenda. 
 
RECOMMENDATION 
 
That Council moves into committee of the whole with the meeting closed to 
the public, to consider the following items in accordance with Section 10A (2) 
of the Local Government Act 1993.  
 

5.1 Leasing Proposal - Shop 8 Wigmore Arcade Complex - Terms 

 
Reason for Confidentiality 
 
This report is CONFIDENTIAL in accordance with Section 10A(2)(c) of the 
Local Government Act 1993. which permits the meeting to be closed to the 
public for business relating to the following:- 
 

c) information that would, if disclosed, confer a commercial advantage 
on a person with whom the council is conducting (or proposes to 
conduct) business 

 
and in accordance with 10D(2)(c), on balance, the discussion of the matter in 
an open meeting is not considered to be in the public interest due to the 
ongoing commercial negotiations and the release of any information could 
prejudice those negotiations.  
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5.2 Land Acquisition - Opportunity Details 

 
Reason for Confidentiality 
 
This report is CONFIDENTIAL in accordance with Section 10A(2)(c) of the 
Local Government Act 1993. which permits the meeting to be closed to the 
public for business relating to the following:- 
 

c) information that would, if disclosed, confer a commercial advantage 
on a person with whom the council is conducting (or proposes to 
conduct) business 

 
and in accordance with 10D(2)(c), on balance, the discussion of the matter in 
an open meeting is not considered to be in the public interest as the release of 
this information may prejudice any commercial discussions forthcoming.  
  
 

 
  
 
 


