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Ballina Shire Council Voluntary Planning Agreements Palicy

DEFINITIONS

In this Policy, the following terminalogy is used:

.;pp\ylng to development to which a VPA applies.

Contributions Plan Credit means the $ amount by which value of a public benefit

Development Application has the same meaning as in the Act.

Development Consent has the same meaning as in the Act.
MA means an application to modify a Development Consent.

Part 4A Certificate means a construction certificate, an occupation certificate or

Act,

Regulation means the Environmental Planning and Assessment Regulation 2000
(NSWY).

Section 94 Contribution means a contribution under s94(1) of the Act.
Section 94A Levy means a levy under s94A of the Act.
VPA means a valuntary planning agreement referred to in s33F(1) of the Act.

VPA Proposal means a proposal for a VPA made by a Developer to the Council.

VPA Proposal Fee means the fee payable by the Developer to the Council in
relation 1o a VPA Proposal determined by the Councl! for each financial year in
accordance with Part 10 of the Local Government Act 1993.
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INTRODUCTION
Purpose

This Pollcy set out the Council's policy and procedures relating to VPAs under s83F

ir, transparent and accountable framework relating to the

¢ promote public participation and to aIIow the community to gain

hance planning flexibility in the Council’s area through the use of planning

Sil in relation to VPAs will follow th Policy to thé

Minister Tor the State or anather council), Gouncil will generally seek 10 apply this
Pnllr\u ag far as nrnr-ﬂr-nhln in relation to the VPA.

The statutory scheme for VPAs

DIVISID!‘I 6 of Part 4 of the Act establishes a statumry scheme for CGI"I[FIbU[IDI‘IS by
uc‘vulupl:\: io \Ul.pCII GOunGis in Gof 5 -

compulsory and voluntary elements.

The

heme provides for the Council to grant consent to development subject to a

* section 94 of the Act by means of the payment of money or the dedication of
land free of cost,

fixed percentage of the proposed cost of carrylng out the devel opment

The scheme aiso prowues for VPAs. A planmng ag reement is defined in s93F io be a
vo\umary agreement or other arrangement between a 'pianning authority’ and a
....... e N P S

UE-'VI:-'!UV(:'F Al dll dosLiialeu peraun unaer wnicn ine LJGVEIUPGI is l\:qun\:u w Illar\ﬁ
a monetary contribution, dedicate land free of cost, or provide any other material

miiklin lamafit Ar amg ammsbinatian tavarde A mnislis mwesas s
MU BGHTIL, U diy DUNTdmianun, tUwadiuo d pudinis punpuoc,

‘Public purposes' includes (without limitation) the following:
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v {
or public services,

* the provision of (or the recoupment of the cost of providing) affordable

infrastructura,
¢ the monitoring of the planning impacts of development,

* ihe conservation or enhancement of the naturai environment.

A VPA must describe the iand, the Pianning Proposai (if appiicabie), and the

development,
e if the application of s94 is not excluded, whether benefits under the

anreament ara ar are not tn he taken intn concideration in detarmining a

a suitable means of enforcing the agreement in the event of a breach of the
agreement by the Deveioper.

T

éﬁd the object of expenditure of any money paid under the agreement.

o

Iy

DA

A proposed VPA must be the subject of public notice and public inspection. Where
oracticable, this must occur in connection with public notice and public inspection of
the related Planning Proposal, Development Application, or application to modify a
Development Consent.

A VPA may, but is not required to, be registered on the title to the land to which it
applies.

A number of important provisions in the Act protect the probity of the bargaining
process relating fo VPAs, including the following:
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entered into or the Develoner has not offered to enter into a VF‘A

* Development Consent conditions can only require a VPA to be entered into

Likewise, there are im
process in which VPAg oper

different developers.

In some cases the public interest served by VPAs may be development impact

safeguard the pabllc \l:lerest ahd the bargaining process.

The practice note discusses the need for an awareness of the ways in which VPAs

The practice note states that the orimary fundamental princinle aoverning the use of

VPAs is that planning decisions may not be bought or sold through VPAs.

It recommends that planning authorities apply an ‘acceptability test’ when assessing
proposals for VPAs.

The praclice note sets out a framework of policies and prac:ﬂces intended to promote

best pracuces FE‘IaIIﬂg o the use of VI'HS1 and requ\res these to be COIT]pI\E‘O with ‘fo
the fullest extent possible’.
Some key elements of the framework directed towards planning authorities include:

* identifying the objectives of the use of VPAs,

* using VPAs to overcome past deficiencies in infrastructure provision,
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e capture

* using standard charging where possible,

¢ involving independent third parties in VPA negotiations in appropriate cases,

=4

Ll ~ £
The Council is required to publish a suite of corporate strategic pl

undertake to implement the priorities.

The four key directions that Council has identified in these corporate documents are

Prosperous Economy

éngageci_ Leadersﬁiﬁ

When preparing a VPA, Council will endeavour 1o achieve outcomes consistent with
th Y .

An important strategic role for VPAs is achieving specific land use planning
outcomes. Land use planning is one mechanism for the implementation of the
Council's corporate strategic planning documents.

Through comprehensive community engagement, Council's focus on service delivery

is direcied through our adopied curreni Community Sirategic Fian (CSP) and
Delivery Program/Operational Plan.

The former represents the Council's corporate strategic goals whilst the latter
igentifies the ways and mieans by which these goals will be achieved.

In some circumstances, Voluntary Planninag Aareements (VPAs)
nosome gircumsiances, vouuniary ranning Agreemenis (VEAS)

appropriate mechanism for direct or indirect delivery of certain S
land use planning outcomes for Shire residents, as envisaged by the adopted CSP.

Some of these desirable outcomes include:
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ap

.
¥
services that is consistent with the Council’s corporate

Councll by deve\ope?s for and towards publid services and facilities in the
Man

to supplement or replace, as appropriate, the application of 94 and s94A of

to fund or provide new or uparade existing infrastructure to appropriate levels
ihai refiect and baiance environmenial standards, community expectations
and funding priorities

to provide certainty for the community, developers and Council in terms of

infraatrurtira and davalanmant nitnnmae

%]

to allow the community. through the public participation process under the
Act, to agree to the redistribution of the costs and benefits of development in
order to realise community preferences for the provision of public benefits.

Guiding principles for use of VPAs

The Council's use of VPAs will be guided by the following principles:

pianning decisions may not be bought or soid through VP As,
development that is unacceptable on planning grounds will not be permitted

because of planning benefits offered by Developers that do not make the
development acceptable in planning terms,
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= the Council wili nol allow VPAs lo improperly of ils
functions under the Act, Regulation or any other Act or law,

= the Council will not use VPAs for any purpose other than a praper planning

Circumstances when VPAs will be negotiated

The Act allows VPAs to be entered into in connection with:

* Planning Proposals,

Developer.
Form of contributions

The Act allows development contributions made under VPAs to be in the form of:

+ material public benefits (such as but not limited to works), or
* any combination of the above.

Council.
Purpose of contributions

The Act allows development contributions made under VPAs to be used for or
applied towards a public purpose.

Public purposes include, without limitation,

* the provision of (or the recoupment of the cost of providing) public amenities
ar public services,

* the provision of (or the recoupment of the cost of providing) affordable
housing,

* the provision of (or the recoupment of the cost of providing) transport or other
infrastructure relating to land,
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* the conservation or enhancement of the natural environment.

Without ||m|nng ihe lypES of pUDIIC DEI'IETI[S that the Councii may seek mrougn VPAs,

* achieve recurrent funding in respect of public facilities.
s prescribe inclusions in the development that meet specific planning objectives

the application of 594 or s94A of the Act to development to which a VPA relates. This

circumstances of each particular case.

Where the application of s94 of the Act to development is not excluded by a planning
agreement, the Council will congider. on a2 case hh’ cage hagig the henefite under the

planmng agreement are to be taken into consideration in determining a Section 94
Contributions.

Valuing public benefits

The Act does not require VPAs to set out the § value of non- manetary benefits

[JTUV\UBU Uy UEVBIU[JUI:I Ui IUEI 'VFHO VdIUCb neea Ullly clIIU L‘:IIULIIU oniy, L‘C \HL.ILAUGL]
in a VPA for particular purposes, such as (but not limited to):

Contribution Plan Credits,

Where land is dedicated under a VPA, the value for the purposes of the VPA will
generally be the market value of the land determined in accordance with Division 4 of
Part 3 of the Land Acquisition {Just Terms Gompensation) Act 1991. The Council
may require the Develioper, at its cost, to provide the Council with a written opinion
on the estimated value of the land by a suitably qualified and experienced valuer.

Where a VPA provides for the carrying out of works, the value of the works for the
purposes of the VPA will generally be the reasonable design and censtructions costs
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u;_d;_‘_u io ’-',r G Tiha O AT the

LOVOIOPCT, al s LUSL, W

mede the Cou il i written opini ) ated cost of completion of the

he

Cou ﬂCIl s area.

ND Contributions Plan Credit is availabie for works or iand provided for in a VPA

i |Aﬁn\ +n +hn urﬁrltn arl Iﬂnrl nrru.nrlnrl Fnr in |h.ﬁ. l"nniruh hnnn D\nn

Develonment !ﬂﬁ&lh!ll"l{

developmem feasibility, the onus is on the Developer‘ at its cost, to submit a

a-na\ysis applying to the development site.

The Council may in its discretion agree to modify, reduce or postpone development
contributions or security obligations under a YPA based on a submitted feasibility
analysis.

The Council may require a submitted feasibility analysis to be reviewed periodically
or in specified circumstances at the Developer's cost. It may also reguire a Developer
10 submii revised feasibiiity anaiysis at the Deveioper’s cost.

A VPA commences when:

+ it is signed by all of the parties, or

* each separate executed counterparts are exchanged.

Page 9 of 15 Policy No. F0S

Ballina Shire Council

25/08/16

Ordinary Meeting Attachments

Page 170 of 239



10.7 Policy (Review) - Voluntary Planning Agreements.DOC

Ballina Shire Council Voluntary Planning Agreements Palicy

documented wuhln the VPA,

The types of public benefits or circumstances where recurrent funding may b

provided in a fair and equitable way.

The Council is under no legal obligation, and will not under any circumstances,

r:\FnhH manoneatary contribg

nne tn a Neavalaner that were naid in the Council tinder a

VPA which exceed the funds necessary for the public purpose for which they were
paid. In such circumstances. the funds will be applied by the Council towards another
public purpose in the Council's discretion having regard to the public interest
prevailing at the time.

Indexation

All § amounts to which development contributions under a VPA applies are to be
adjusted or indexed in accordance with the method of adiustment or indexation

prowded for in the Contributions Plan.

moprmalms LI
TIJULiUiio Uniuci d vi

i a Contributions Plan does not apply to development ¢o AS
amounts relating to the contributions will be adjusted or indexed in accordance with

the method agreed by nnnnh:lnnn hetween the Council and the Develoner.

CC agree DY 1 anen Deiween ihe Lourl 1€ Leveiope!
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Developer will b reqmred to allow or DTOCUI’B the owner of the land 1o allow the

land to undertake to the works.

Control of development site

The Developer WI|| be requwed ta have cantral Of and responsmllwty for, the site

carried out under a VPA unless and until the works are completed and delivered to
th

Commencement of works

The Developer will be required to give the Gouncil not less than three manths of its

' VPA upon reasonable notice being gwen

Completion and delivery of works

The Developer will be required to give the Council not less than three months written
notice of the date on which it will complete works under a VPA. The Council will
inspect the works within 30 days of receiving the Developer's notice. The works
under a VPA will be completed when the Council gives a written notice to the
Developer to that effect. Instead of giving a notice to the Developer that works have
been compieted, the Councii may give the Deveioper a noiice stating that the works
have not been compleled or have not been carried out to an acceptable standard and
specifying further works required to enabile the Council to give the Developer a notice
that the works have been completed.
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LU

\aler to oceur of:

. 31 an agraed date after the CDLIHCIl gives the Developer a notice that the

Reactification of defac!

Works-as-executed plan

Not Iater than 30 days after works are com leted and delivered to the Councnl under

of the Works

A A

the Council free of cost upon completion of the work to the Council's satisfaction

dedicated or lransiérred to the Council under a VPA must be dedicated or transferred

he Developer wi
costs relating to the

* creating an interest in land in the Council's favour,
» subdividing land,

hlammﬁ the consent of anv to req

ab

Security for performance

The security for performance of VPA obligations required under a VPA is dependent
on the type of obligation, as set out below.

v the annronriate security is
i S apprepnais sCCulily IS5

1y r
efore the issuing of a specified kind of Pa
subdivision certificate or a construction certificate.

-

lira mAanal
5 O

an
equlr
rt

o]
(4]
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urﬁtrl after the

assels.
Dedication of land

Where Iand is requrred m be dedrcated or transferred 10 1he Council under a VPA, the

@]

W

W om

lhmgs necessary to ensure that nothlng including the mlerests of lhlrd parties,

accordance with the VPA.

Works

The Deveioper wiii be required o provide security io ihe Councii for the carrying oui
of works for an amount determined by the Council. The security must be in the form

Of a casn UBPUB\[, Dond of bank Qudfdllleﬂ on ierms d{-bﬁ:pldulﬂ ia ihe Coundgii.

nined by Gouncii bas:
y the Developer along with

by the Council.

The Council at its discretion may require a charge over land or assets in addition to a

bond or bank guar

The Developer will be required to allow the Council to step-in and remedy any breach
of the Developer in carrying out works under a VPA. Specifically, the Developer will
be required to agree to the following:
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GCOTUDY

the Developer and any eaumment on such land to remedy a breach,

* allow the Council to recover its costs of remedying the breach by either or a

[ )]

Developer will generallyl be reqmred to be an additional party to a VPA.

The Council will generally agree that ngIBI[aIIDI'I can be removed on any part of the

relating to any dealing lodged for registration.
Restriction on dealings

Unless and until all VPA obligations are completed by the developer to the

* novation of the VPA.

Such a sale, transfer, assignment or novation may not occur unless and until:

NS

[

favour of the Council

* the Council notifies the Developer that it considers that the purchaser,
transferee, assignee or novatee, is reasonably capable of performing its
obligations under the VPA, and

+ the Developer is not in breach of the VPA, and

the Council has given its consent to the sale, transfer, assignment or

novation.
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Council the following insurances in relation to work to be carried out under a VPA;

for the

. GOI‘I“‘&GI works insurance, noting the bUUI‘lCII as an interested DEI.I'I}‘
ks

bl i
ained, suffered recovered or mad

lhat the claim arises because of the Council's negligence or default

depending on the nature of the dispute. Expert determination would ordinarily be

and values, designs and specifications and the like, which lend themselves to

exercise their legal rights under the VFA until the mediation or expert determination
nrocess runs its course.

The parties will be initially required to resolve the dispute by diecussien or negotiation

before a mediatar ar expert can be appmn[eu io deai with the aispute.

wiedialion wili D& required 10 DE ungerianen

of the Law Society of New South Wales.

na Ing

r|ght5 under the VPA The Eiecnsmn ofsanﬁ—expen WI|| be final and binding on the
parties.

Notations on section 149 Planning Certificate

The Council will generally require a VPA to contain an acknowledgement that the
Council may, at its absolute discretion, make a notation under s149(5) of the Act to
the effect that the land is subject to the VPA on any certificate issued under s149 of
the Act relating to the land the subject of the agreement.
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Monitoring and review

The Council will continuously monitor the performance of the Developer's obligations

Developer at its cost to report periodically to the Council on its compliance wi

astablishing a mechanism under which the VPA is periodically reviewed by lhg

the parties may égrée on and implemen't apﬁrepriate amendments Tu the VPA.

Amendment

VPAs can be amended by agreement between the parties. Either party can initiate an

modified to such an extent that the Developer's obligations may no longer

Developer has been frustrated by an

nts beyon able coniroi of ine parties, such as a

eveni or evenis beyond ihe reason
change in planning controls,

* the performance of the VPA by the
n

* the Developer has transferred the land to which the VPA relates or assigned

ite intarest under the VPA or novated the VPA on termg agreed to by the

Council,

e the parties have entered into a new VPA or other suitable arrangement,
+ the Council and the Developer otherwise agree to the discharge of the VPA.
impiementation agreements

Under the Act, the VPA must set out the nature and extent of the deveiopment
contributions to be made by the Developer, the time or times by which the
development contributions are to be made and the manner by which the
development contributions are to be made.

The Parties may enter into agreements relating to the subject-matter of a VPA that
are not inconsistent with the VPA for the purpose of implementing the VPA.
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éou ncil considers a VPA Proposal.

The Council's negohallon procedure for VPAs aims to be efficient, predictable,

~
D

evelopment Applications and Pianning Proposais.

Pianning Proposals

on the executlon 01 lhe VPA by the Developer on terms sallsiamorv to lhe Councwl

that:

UI"H l"fUpUbd\ bFIUUIU ne lllE ‘.'-IJ[J](:‘L[ UI pre- IUUQI‘.‘HIEI]I UIE-L.IJL-L-IUHS WILN l..vUI.I[IL.II
officers. Lodgement of the Developmem Appl\catwon shauld be accampamed by

drafi of ihe

i, OFf a G

acceptable to the Council for the purposes of s93I(3) of the Act.

The Council will publicly notify the YPA contemporaneously with the Development

p-:-rowded a detailed written \rrevocatie offer acceptable to the Council before the

Develonment Anplication is determined (whether by the governing body or a
delegate).

If the Developer has submitted a detailed written irrevocable offer acceptable to the
Council, any Development Consent granted by the Council to the Development
Application will ordinarily be subject to a deferred commencement condition requiring
the VPA to be entered into in accordance with the offer before the consent operates.

Page 17 of 15 Folicy No. P05

Ballina Shire Council

25/08/16

Ordinary Meeting Attachments

Page 178 of 239



10.7 Policy (Review) - Voluntary Planning Agreements.DOC

Ballina Shire Council Voluntary Planning Agreements Palicy

established in the coﬁrse of negotiations;

PnDr 1o glwng consmerallon o a VPA Propﬂsal lhe Cﬂuncﬂ rnay, in |ts scle

include legal and costs related to independent

tratian Af tha

The Aci requires pubiic notification of a ¥PA for a period of not iess than 28 days
before it IS emered into, amended or revoked. Council is reqmred ensure that a

notified and inspected.

Such a change may arise as a conseguence of publlc submissions made in TE'.SDECI

1he|r 1ormal consideration by the Councnl or tor any olher reason

VPA register

The Council is required keep a register of VPAs applying to land within the Council's
area, whether or not the Council is a party to the VPA. The Council is required to
record in the register the date a VPA was entered into and a short description of the
VPA (including any amendment).
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T UUL

during ordinary office hours:

pection {free of charge)

s tha VPA register kept by the Council;

Council; and

s copies of the explanatory notes reiating to those VPAs or amendmenis.

PROBITY MATTERS

Separation of staff responsibilities within the Council

the application to which a VPA relates is not the same person or a subordinate of the

VEA o

1 i B if of

as landowner, developer or financier.

inveivementi of Counciiiors in VPA negoiiation process

The Voluntary Planning Aareements policy is to be reviewed every four vears.
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