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Stalement of Facts and Confentlons

Land and Environment Court of Maw South Wales
Closs 1

Case number 2014/002468732

Applicant Retail Fuel Developmonts Ply Lid

Respondent Balling Shire Council

Filed for Belling Shire Councli

Legal reprasantative Clarissn Huegll
CH Law

2/130 Tamcr Street
PO Box 289, Balinc NSW 2478

OX 27652 BALLINA
legal representative reference CLH:160415

Contact name and telephone  Clarlssa Huegll 4681 4155

Contact email claiissa@chuegill.com

a) The Proposal

The progasal is to demalish all existing structures including the hardstand area and
ramoval of two canary isiand dete palm frees to facllitale the construction of a new
service station and anclllary reteil (originelly submitied for use by Ccoles Express but
tasn ravised for Freedom Fuell and associaled works. The service station is to operate
24 hours! 7 day per week,

The site will raquir filing to a minimum level of RL 2,05m AHD ard the minimum floor
level of the kiosk struciure is 1o ba at Rl 2.32m AHD. A retaining sfructure Is 1o be
constructed within the site alorg the nortnern boundary. It is estimated that the
retalning structure wil rangs In helght belwean 600mm- 800mm above the acjoining
laneway. The ‘il Is to be battered tc existing ground levels ot the cther boundaries,
including the westarn boundary.

The conflguialion of the development within the site will locate the "klosk" [retail)
building clong tha northerr boundary with a setback fo wal of 400mm. The retail
bulding will have a height of appradimately 4.5m an top of the retaining wal [total
height of 5.1m - 5.3m above the Laneway) for alength of approximately 15m. The
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remcinder of the frontage to Winton Lane will be previded with on acoustle “ence of
2.4m helght. on *op of the retaining wall (¢ total halght of appreximately 3m - 3.2m
above the Laneway),

The proposed vehlcular cccess to the site is via a new driveway crossover to River
$free’ and a rew driveway crossover to Brunswick Shieet, The fus! bowser cancpy k to
be located centraly over ihe souihern part of the site. On-site parking for 5 ears is
proposed to the southem side of the proposed retail building and | adciional car
parking space ks proviced of the southem end of the fus! bowser cancpy. A plant
enclosure contalining switchbeards, air conditioning comprassors and other plant is to
be located adjacent to Winton Lane and to the east of the propesed retail building.
A kin enclosurs, loading bay and alr compresscr s to be located uclacent to Winton
Lane and to *he west of the proposed relail buildrg.

The Site

The subject site Is identified as Lot 8 in DP 1086670 MNo,323 River Street, Balline. Tha sits is
located en the northern sicle of River Street appraxmcetely 470 metras west of the Korr
Street/River Street intersection,

The site has a northern frontage to Winton Lane of 20.175m, a westem frontage to
Brunswick Street of 54.54m, a southern frertage of 30,175m o River Sireet and a
western ocoundary of 54,205m providing o 1olal site area of 1.641me.

The existing struciures on Ihe site are setback apgroximately 5.5m fram the northern
Eoundary, 4m from the eastern baundary cnd are built to most cf the westam
toundary and part of the southem boundoary.

The site has in the past been utilised for a range of uses, Including "Ireland Honda"
motor snowroom and venh'cle repair stalion with associated sealed foreccurt for
vehicle display. Vehiculor access to the sits is currently avalliable from the Brunswick
Street frontage and Winton Lane.

The site s low lying with exisiing ground levels ber'ween RL 1.4m AHD and RL 1.8m AHD.
The Locallty

The area surounding tn2 sife is characterised by commarcial premises fronfing tho
northern side of River Sirast {the former Pocifle Highwey), Land uses to the scuth of
River Street comprise low and madium densHy dwellings.

To the north of tha ste, an the opposits side of Winton Lane Is a cetached two-sorey
dweling house which Is selback approximately 3m from Winton Lane and 3m from
Brunswick Street. In “he vicinity of the site, Winton Lane comprisas a sealed pavement
of approximately /m width within o road reserve of approdmately 10m vidth, Further
to the nerth are other detached dwellings,
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To the east of the site on the opposite side of Brunswick Street cre detached dwellings
located on koth sides of Winton Lane. A vacant site is locatad ic the ecs! of the site,
adjacent to River Streel.

To the south of 1he site on the opposite side of River Strast is a detached dweling and
multi-cwelling development, Presantly recr to kerb angle car porking 's provided
along the frontage of River Street,

To the west Is a commercial building which accupies tha scutherm pat of the site and
pravides a sealed car parking area at the raar (northern) part of the ste. Further to
the wes! Is dnather commercicl bullding with a similar coniguration (setback from the
nertheim boundary) and o motsel develepment.

The Statutory Contials

Acl

Erwironrenlal Planning and Assessment Act 1979
SEPP

SFPP 33 - Hazerdous and Offensive Development
SEPP 55 -Remediafion of Land

SEPP 71 - Coastal Prolection

SEPP - |Infrastructure) 2007

LEP

Ballina Locul Environmental Plan 2012 (the LEP). The land is zoned B4 - Mixed Use
Clause 1.2 - Alms of Plan

Clause 2.3 - Zone oblectives and Land Use Tabils
Clause 4.3 - Helght of bul'dings

Clause 4.4 - Foor spaca ratio

Clause 5.5 - Development within the coaslal zons
Clause 7.1 - Acid Sulfate Sails

Clause 7.2 - Ecrthworks

Clause 7.3 - Fload Planning

Clause 7.7 - Essentiol Services
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Ballina $hire Cevelopment Control Plan 2012 (BDCP 2012)
Chapler 1 - Administration

Chapter 2 - Generdl and Environmental Corslderations
Chapler 28 - Floodplain Management

Chapter 6 - Cemmercial Development

Chapter 6A ~ Cornmercial Development - Balina Town Centre
Chepter 8- Other Devalopment

Actions of the Respondent

On 25 January 2016, Development Application No. DA 20146/25 was lociged with the
Respondent.

On 17 February 2016 the development application was adverilsed In the Merth Coast
Advocate newspaper. The adverlised closing date for submissions was 3 March 2014,
Norification Istters were also posted to adjoining land owners. During The exhilition
period, Councll recelvec 12 submissions objecting to the propesal, including
representations opposing the development from $tote member Tamara Smith cnd
federal member Jusline Eliol (also ottaching two petitions containing a total of
appiudmalely 650 names).

On 24 February 2014 the develoomenl applicatian wes referred to the NSW RMS for

comment.

On 17 March 2016 Council received commenls from NSW RMS raling a nurrber of
lssues In relafion fo traffic impacis associated with the proposed development.

On 13 April 2016 the application was considersd by the Local Troffic Develanment
Committee (LTDC).

On 18 Apiil 2076 Council advised the applicant thar the LIDC supports the RMS
submission and that a technical assessment by Councl Officers considers that the
proposal wil have unacceptable iImpcets upon the Brunswick Streel/ River Street
Intersection.

On & May 20146 the applicant provided a response ke matters roised In the NSW RMS

and Council submissicrs, The response Included amendments ta the apalication to
includzs works on River Strest and Brunswick Street,

On 3 June 2016 MSW RMS provide further comment: to Council to consider in
determining tha development aoplication as the Corsant Autherity,
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. The Public inferest

f) Determination

On 25 August 2016, the development appication was determined at the Councll

Masting, by way of refusal.

The proposed developmen! will creals unaccsplable impacts uoon the amenity of
tha aren, which is not in the publec inteest.

Egrticulors

The proposed development does not provide an adecuate sethack or landscape
screening to the northern wal of the proposed kiosk building or acoustic tence. The
urscreened structures will create on adverse visual impact upon the resdential
amenity of the area. The bulk and scale of the struciures are not consistent with the
oblectlves of this element us expressed by the "desired future character statement”
for Clause 4.7 Chapter 6a of Ballina DCF 2012, The exposed largs expanse of blang
wal end fence will he prone to graffitl type vandalsm as | will nol be dble to be
adequately screened with 3.5m of ssep soll vagetation as requled by Ihe relevant
control that agplies to that frontags.

. Sultabllity of the site

The proposad develcprnent s an overdevelogment of the slte.

Earliculars

The proposed development cannol contain works within the stte required fo provide
witahle access nor con It provide the setbacks and landscape buffers required by
Counci's adopled Development Control Flan. Insuficlent information was provided
in relction to required earthworks and refainng siruciures.  The proposed
develoomenl does not provide adequate on-site car porking in accordance with
Councll's DCP 2012 Chapter 2. Inadequate information has been provided regarding
whelher Ihe acouslic fence and londscaping ot the north-eastom corner of the ste
will Impact upon sighl distance for vehicles utilising the intersection of Winfon Lane
and Brunswick Street.

Contamination

The develepment cpplication does not contein sufficient information in relatlon to the
actual current site contarrination and any mathods required to remediate the ste to
make il sullable for the proposed develosment.
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Particulars

The Fraiminary SHie Investigation Report prepared by the applicant's consultant
JBSRG Austrofin Pty Ltd identified ssveral sources of potentially confaminafing
acllvities praviously undertaken both on the site and in the viclnlty of tha sile. A
delailed sdte investigation has not been undertcken ¢ provide the necesscry
information to enadle Council to be satisfied, in accordance with Clause 7 of State
Environmental Planning Pclicy No §5-Remediation of Land [SEPP 55), that the land is
sultable or will be sulicble, (after remediation) for the purpose for which the
development is proposed 1o be coried out. Mot undertaking a detailed site
investigation pricr to determination of o development cpplicaticn is also Inconsistent
with Councll's Policy Stalerent No.18 titlad - Management of Conlaminated Land.

Dewalerlng

Insufficient information has been provided in order lo properly assess the impact
assoclotad with dewatering of the sita.

articuars

The proposal is likely to require dewaterdng In order to install the underground tanks,
Impacts of the dewatering activity including the ground water level, the extent of
crawdown and potential confamination of the grourdwarer from the former service
stalion site to the sast have not been addressed. The issve of disposal cf the ground

wciter has also not been cddressed.
Acld Sultate Sall

Inadaquate information hos been provided to enable consent to be granied for
works spacifled in Clause 7.1 of the LEF.

Porticulars

The site is mapped o5 Class 2 on the LEP Acid Sulfate Soils Map. Development consent
is required on Class 2 land for "works oelow the notural ground surface”, and “works
by which the walertable is llkely to be lowered". Tha proposcl comprises both of
those elamanis. Neither an acid sulfate solls management plan, nor a preliminary
assessment prepared in accordance wilth the Acid Sulfate Soils Manual has keen
proviced,

External Road and Dralnage Infrastruciure

Incomplete detcils have been provided in relation o the works o be undertaken
within the River Street Rooao Reserve, which ore necessay lo provide occess to ihe
subject ste.
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Partlzuars
The applicant proposes external loadworks to alter the levels of the adjoining stieet to
achisve sultable gradss In order to provida vehicular dccass to the devalopment site.
Insufiiclent datalls hawve been provided to demensirate the extent of the works
renuired and the impacts created by those proposed wetks upon the avaliabliity of
on street car parking, drainaige, or pedestilan movements around the site,
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