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Delivery Program Development Services

Objective To provide Council with an update on the activities

Background

Council continues to be in receipt of ongoing compiaints in reiation to the

unctions at "Down Converys Lane” 12 Converys Lane,
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2. Provide a written response outlining the functions already booked to
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That Council take no further action in relation to the operation of a

reviewed in three months.

This matter is now reported back to Council for review following the expiration
! thr

arind,

contains the relevant history in relation to this matter.

At the time of the February 2016 report to Council, bath requirements of
Council's formal Order, dated 11 November 2015 were outstanding.

Whilst it is acknowledged that the landowners are working towards activating
development consent DA 2008/808, including the commencement of a café
within the subject premises operating on limited hours, two to three days each
week, both requirements of Council's formal Order remain outstanding, in that;
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functlons that are booked to take Dlace within the 5ub|ect premises.

Dunnq the last three months CDUI"ICIl has contmued to receive complalnts

consent Df—\ 2002f149 limits the number of palrons to a maximum of 50

Councii has been advised that there have been five weddings hosted at the
subject premises since ine February 2016 Ordinary Meeting report. it has

Saturday 12 March 2016

O

Saturday 16 April 2016 and
Saturday 21 May 2016

it Is furiher aiileged ihai each of inese funclions operaied in excess of ine
approved trading hours provided by development consent DA 2002/149.

Council has not been advised of any of these functions as reqmred by

fian of a

requireinier it twio of Gouncii' s Grder daied 11 November 2015, oihe

day wedding to be held in March (no dates provided).

In addition, there have been |ssues \dentllled wnth the On-Sit

Sewage

received a report, from the plumber engaged by the landowners, which

and in need of rectification.

On 17 May 2016, Council issued a Notice to Comply with the provisions of the
Plumbing and Drainage Act 2011 (NSW) beina served on the landowners
requiring that the following rectification works be undertaken:

1. Decammission the existing grease cooling pit and Install a grease trap
suitably sized for the intended use and wastewater volumes
generated from the café in accordance with the NSW State
Government - Liquid Trade Waste Regulation Guidelines. Prepare
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under the administration/dwelling building with new pipework
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licensed piumber and drainer in acc
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This Notice to Comply has a compliance date of 17 August 2016 for all works

to Comply, on 30 May 2016 the landowners submitted an application under

above

2. The submission of additional information to address matters identified in
the Noise Control Report as submitted by the Noise Consultant as part of
the deveiopment application and

T of
outlined abave.

ied

The main impact on the environment is from the emission of noise
from the unauthorized wedding function venue. Compliance with

development consents promotes the orderly and efficient use of land
within the Shire.
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an acceptable outcome, there are a numbober or options avaiiabie.

Consultation
Council has sought legal advice and is acting in accordance with this advice.

This report has been made in  open Lounml as all the information Wllhll'l it rs a

to deai with lI‘IE!SE!

egai prlvuege; it wili be necessary for Counci
confidentiaiiy.

Options

Council has a number of options as to what form of action, if any, it wishes to

in determining a suitabie response 1o this matier ihe Councii shouid give due
consideration to the amount of time afforded to the landowners to regularise

the use of their iand in accordance with deveiopment consents applying to the
Iand and the need for a general delerrenl tD other residents that the carrying

unauthorlsed venues beglnnmg operations within the Shire.

Having given due regard to lhe cons\cleratrons for legal action as outlined in

Dart 2 af tha E A tha

general public, it is consndered tha‘c further enforcemem actron |s warranted
against Mr and Mrs Kratz for the operation of an unauthorised wedding

function venue within the subject premises.

The seven options identified in the February 2016 report were:

1. Take no further action in refation to the operation of a wedding function
venue within the subject premises

2. Issue Formal Warnings
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8.2
4. Commence Local Court Criminal Prosecution Proceedings
5. Land and ent Courl
February 2016 Ordinary Council Meeting report.
Option Eight:
PP
e forthcaming in the near future.
It is open to Council to resolve to grant a further, final extension to the
and all conditions of development consent DA 2008/808.
Use of Multiple Options:
There is no legal impediment to Council utilising more than one of the abowv
development consent conditions within the subject premises.
When referring to actions within the Land and Environment Court, it is
commaon nractice. ghould sufficient avidence ayxigt, for hoth criminal and civil
proceedings to be commenced for an unlawful activity. Further, Council could
utilise three or four options should circumstances require. The use of multiple
options is also consistent with the Enforcement Policy.
Should the use of multiple options, including option eight, be favourably
considered, Council would need to apply strict, measurable time frames to
ensure that compiiance with Councii's formai Order and deveiopment consent
are met.
The recommendation that follows outlines the preferred course of action which
is considered o be a reasonable balance in respect to the available options
and the responses of the landowners to date.
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W|th|n lhls reporl) from 23 June 2016 to the Iandowners to ach\eve

2008/808

P

gaiea 11 Novemoper cUio ana Qeveliopment Consents LA <UUz/ 1439 and
DA 2008/808 not ba farthoo hat Counegil
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Wedding Function Venue
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Delivery Program Development Services

Objective To provide Council with an update on proceedings for

endorsement far proposed Iegal actlon

Rar*l(nrnllnd

undertook a site inspection at the subject premises on 3

ODeratlnq a “function centre” within the subject premises. This inspection also

were no longer operating.

Further investigations revealed that the on-line advertising for the subject

Catchment) Zone under the provisions of the Ballina Local Environmental Plan

Locai Environmental Pian 20

The “function cenire”is iocated in the RUT Primary Production Zone under the
nrovisinns of the Ballina | ncal Environmental Plan 2012 ("RLEP 2012" A

an entertainment facility”.

A “function cenire” is a prohibited use within the RU? Primary Production
Zone.

A review of Council records indicates that on 10 August 2001 Council received
deveiopment appiication 2002/148 to “convert existing dairy bails fo a smaii
café, that would serve a maximum of 50 patrons (comprising 20 internal

pd(!UHb and ug io JU aiiresco bl:jt'l'(:' U.'H."Hg pdl!ul.‘.‘:‘,' erect a simaii {oiiet biock
and fnstall an on-site sewage dtsposaf system for samrary waste and an on-
-)J'lE‘ W’C(!Ul lE‘I.-yI.rirfly D}'DiUIH JU’I- Loc(iU ll(IUI:‘ VVC(-)(E‘, IL-'UI \’l'ﬁll:il ﬁllu lJ'LI'J'DE‘l_y’
effluent” On 28 November 2001, Council issued development consent

NN AN
cuvcy 199,
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nd tha .r-n_n:-l,rl m_i‘_lnn of a new

fri

of the approved periad.

A subsequent amendment to the Environmental Planning and Assessment

years.

Based on an examination of the information contained within Council's files, it

and Assessment Act 1979 (NSW) to commence development.

Receipt of ongeing complaints from local residents

U oA 5 diE

which the landowners indicated that they had approached a local planning

application to Council.

On 6 May 201 5 Counc:ll staff met wnh Mr and Mrs Kratz to further discuss lhe

premises as a ’functton centre”. At that meehng it was agreed tha1 Mr and

hy no |

201 5 Uf the date that they would be Iodgmg this application with CDum:ll

On 13 May 2015, Council had a DA pre-lodgment meeting with Mr and Mrs
Kratz and their planning consultant, with Minutes sent to Mr and Mrs Kratz by
post on 9 July 2015.

On 15 May 2015, Council formaily wrote to Mr and Mrs Kratz to remind them
of the requirement to provide Council with written confirmation of the date by
which a deveiopmeni application for the use of the subject premises as a
“function centre” would be lodged.

On 15 July 2015, Mr and Mrs Kratz and their planning consultant again met
with Council officers in relation to this matter. At this meeting, Mr. and Mrs.
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Kratz requiring that they cease the operation of the function centre from the

Shire Council and no consent had been sought or obtained.

On 13 August 2015, a submission was lodged with Council on behalf of Mr

the Order.  These reasons included an assertion that the development

undertaken in line with the development consent and that a building certificate
d ag d by 2 co of devalor nt consent. No

This submission was reviewed and it was deiermined that the reasons
outlined were not sufficient to prevent serving the Order.

On 11 November 2015, Council served the formal Order on Mr and Mrs Kratz

occur within the subject premises.
The formal Qrder pravided a compliance date of Friday 11 December 2015.

On 12 November 2015, a local solicitor engaged by Mr and Mrs Kratz
submitted information to Council to substantiate the physical commencement
of development consent DA 2008/808 and on 16 November 2015, Mr and Mrs
Kratz's planning consultant provided additional receipts to Council to identify
the dates of the physical works being undertaken.
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84
records was conducted and that review could not locate
1. any application lodged for the operation of the sublect premises as a
premises. 5 and 19 December \
Council's on-call Ranger in attendance and has provided detailed
information in reiation io breaches on boih ihese occasions
H
Sustainability Considerations
¢« Environment
The major impact on the environment is by the emission of noise from
the unauthorized wedding function venue.
e Social
The disiurbance of iocai residenis and ihe rurai amenity.
+ Economic
The commencement of any praceedings walld likely have a significant
economic impact on the landowners and the Council as legal
proceedings are costly but the continued disturbance of another
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Legal / Resource / Financial Implications

Legal proceedings are generally costly and to mi
: of

Council’s Legal Tender and Council is acling in accordance with this advice.

This report has been made in open Council as all the information within it is a

).

in determining a suitabie response to this matter the Gouncii wiil need to give
? ¥ ~ 159

b

Policy’

residents, both within the immediate vicinity and wi

whanla that tha carrving aut of inannravad warke is nat accentahla

Should Council decide to take minimal action for the operation of an

e L P s
the local area that may result in similar

Part 3 of the Enforcement Policy and the need for a clear deterrent to the

against Mr and Mrs Kratz for the operation of an unauthorised wedding

1. Take no further action in relation to the operation of a wedding function
venue within the subject premises.

2. Issue Formal Warnings.
3. issue Penaity infringement Notices.
4. Commence Local Court Criminal Prosecution Proceedings.
5. Commence Land and Environment Court Criminal Prosecution
Proceedings.
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Option One
it is open to Council to resoive that no further action is required in reiation to

tha aneration of 2 wadding function venie within the tli\l‘\léf\' ﬁl‘éMltdtr

Dmlﬂm as to date, the use is continuing and is nm operating in accordance

Option Two

Issue Formal Warnings - When viewed in isolation, the service of Formal

operation of a wedding function venue within the éubjem premises without the

Onptian Three
Issue Penalty Infringement Notices - The wedding function venue has alreadv
received ihree Penaiiy iniringement Notices with a iotai vaiue of $8,000

the hosnng of three weddings during the months of Novernber and December

of guilt, but rather a dE:CISIOI'I not to challenge the Penalty Notice in Court.

The issuing of further Penalty Infringement Notices may not be a sufficient

deterrent to nrn\!n_ni the nnnnmn nnn-rnmnl\anrqq within the su \hlﬁr‘f nrnmlcac

Options Four and Five

Options Four and Five recommend the commencement of criminal
prosecution proceedings for:
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Kratz; and

The failure io COmpiy with ali conditions of ueveiupi"l"le i
2008/808 to undertake the removal of the existing

"

The major difference between these two options is the Court jurisdiction.

The NSW Land and Environment Court is a division of the NSW Supreme

a-ny party subject to a maximum penalty of $3m.

On the other hand, the Local Court jurisdiction would be able to impose a

As siated, mDnetEry

Eenally that may be imposed by the -re\evanl Cour

Either of these two options would adequately address the penalty

E lne use Of e sSubject prermises nsei, dnd, in isoiaion, may not
adequately address all of the issues associated with the subject premises.

(0]

Options Six and Seven

Options Six and Seven provide Council with avenues to obtain Orders from

operation of a wedding function venue within the subject premises.

The difference between these Options is that Option Six seeks to enforce
~ HY IaTr} 1 M (=] 1 L. H ~ 1 H

Council's solicitors have not suggested a preference far either Ootion Six or

Seven, however both Options are available to Council.

Any Order of the Court carries the legal weight of the Supreme Court of New
South Wales and any non-compliance with that Court Order would not be
favourably viewed in any future proceedings.

Further, the obtaining of a Court Order is expected to be the most efficient
avenue available to Council 1o seek the cessation of the unauthorised
wedding funciion venue within the subject premises.
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There is no legal |mDedlmenl to Council utlllsmu more than one of the above

development consent cond ons within 1he subject premlses As reporled.

common practice, should sufficient evidence exist, for both criminal and civil

utilise three or four options should circumstances require.

The use of multiple options is also consistent with the Enforcement Policy.

applied thus far. As a next step, Council's sal

~

offences of operating a weddlng function venue withou The reqmslte

development consent DA 2002/149 or development consent DA 2008/808.

* Option Six - Commence proceedings in the Land and Environment Court

Enwronmem Court seeklng an |njunct|0n against the Iandowners hostlng
any future wnr‘lrllnn-: ar nther functiong without the rnmurnd develonment

cunsent of Ballina Shire Council.

Attachment(s)

1. Locality Map
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