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Date Action

November 1995 Council resolvec to prepare an amendment o the Ballina Local Environmental Plan
for the area "bounded generally by the Pacific Highway, Emigrant Creek, the
Ricinnend River end Burns Point Ferry Ruad, with the puipose of the plan being (0
facililate he urban developmenl of (he sile”.

June - July 1987 Exhibition of draft amandment 39 to the Ballina Local Environmental Plan 1837

June 1999 Amended concepl plan submilied by Seel & Associales Ply Lid hal allempled lo
Aaddress community Aand public authorly subimissions to the public exhibition

July 1999 Council resolvec to exhibit the rovised rezoning proposal.

September 1999 Cxhibition of the revised proposal deferred pending submission of further
geotechnical information.

1999 - 2005 Cingoing work relating to resolving technical issues on the site

November 2005 Rezoning request received seeking support from Council to rezone the land to

facilitate residential development in the northern half of the site, with the remainder of
the area to be zoned for environmental prolection purposes

The request was worded as if it were a fresh application (2 not reliant on the
pravious decisions of Council) and an application fee was paid.

January 2006 Council resolvec as follows:

1 That the Council proceed fo commence the formal pcrRssing of the requasted
amendment t the Ballina [ ocal Envirnmenta! Plan 1387 relating to Lot 4 NP
537417 with the mattar to be the subject of a further repart 1o the ol
providing additional technical detail with respect to the pronosad amendmernt.

2. The Council workshop preposed on davelcper aqreements will further define
Council’s expectations with respect lo this partictlar developiment and the
potential fora imarina.

The report included the following statement:

This report js essantially ta inform the Council with respect to whether ar nat it is

considerad tha raquast is consistent with the adopted criteda for the commencemant

of formal precessing, and to seek direction from the Council 2s to whether the formal
processing of the request should ccmmence.

It is imporfant to note that the commencement of the formal amendmznt process in
rig way binds the Council o recone the land. Connnericernent of e process mernefy
rireans that more defailed lechinical asssssiment of he proposal will starl. Should
Council wish lo conlinue considzralion of ihis proposed amendren, he next slep
will ke the presentation nf a more detailed report to the Council regarding the
fechnical aspects of the proposal based on an initial review of the material provided
by the propanent

The Council resolution was not forwarded to the Departmznt of Planning urder
S54(4) of the Act.

The fellowing advice was provided to the proponent

Please nole thal Council's consideralion of the maller (o dale stops shorl of @
decision (o prepare a drait local envirorirmental plan, as requitsd under Seclion 54 of
the Envircnmental Planning and Assassment Act.

This is the origin of draft LCP Amendment No.83.

July 2006 Council considered an update report concarning the razoning  The report achvised
that there were a range nf ~nnsiraints ovar the and which were still heing Assessed
Council resolvec as follows:

That the report concerning the current staius of the request for rezoning of Allotrment
1 DP 337417 Curns Ferry Road, West Dallina be received and notad.

October 2008 Response from Landpartners (formerly Aspect North) to Council's list of issues,

withdrawing the concept plan and requesting:

o Thal lhe 476 ha area adjacent W the Pacilic Fighway be rezoned for uiban
development.

« The potential to explore further development options cver the balance of the land

be preserved by maintaining the current zone or equivalent and that it be
considered for urban exparsion in the Urban Land Re'ease Strategy.
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Date Action
Decembker 2008 Council resoved as fol ows:

That in respect to the subject land matters Council resolves to proceed with aption
two ag identified in the body of this repart.

Opten 2 is reproduced below

1. Advise the various land owners that Council s supportive of rezoning the 4.76
ha area of the Ballina Watenvays site adjacent to the Pacific Highway and the
immediately adjoining lands for urban purposes as part of the comprehensive
Draft Local Environmeantal Plan, provided that

a. Anintegrated rezoning stratagy is provided in conjunction with the
Ferry Boat Matel site.

b, The proposed zoning facilitates the development of the land for low
key touiist accommodetion, aged care, manufaciured hone estate,
business or low keydmpac! industrial or & mix, rather hari
cornveiiional residential allulimens.

¢ A roning strategy includes areas to be sel aside for environmental
prolection, compensatory environmental measures end siralegies
for long term maintsnance of emvironmenta! protection areas.

d. The ownars of the Ballina Walerways and former Ferry Boat Motel
site proviae commitmenis lowards access being provided to and
across the site in accordarice with the NSW Roads & Traific
Authority recommandations (e extension of Kalinga Streel across
the site to give alternative access to Emigranit Lane.

e A pianning agreement is provided that outlines aff
unaentakings/proposals that cannct he sectirad or deliverad via the
propasad Zomng, or

(Note: It is envisaged that the owners of the adjoining Emigrant
Lane Properies would be contacted to ascertain thar prefersnce
for the future zoning of their land.)

The Renort ta Council incuded the fallowing advice:

Courcil has the ability to include the subject land and the cther adjoining land in a
draft plan under the ferms of Council's original resolution at its Ordinary Meeting held
on 23 November 1995

"ic prepare a local environmerital plan to amend the provisions of the Ballina Local
Environmental Flan 1987 The amonading plan shall apply ta thai area in West Ballina
bounded generally by the Pacific Highway Emigrant Creek, the Richimond River and
Eurns Point Farry Road, with the purpose of the plan baing o faciltate the urban
devalopment of the site”.

Recent aavice from the Depariment of Planning suggests that Lourncil can continue
to act on this onginal resclition it 1t wishes to prepare a drefi plan for this land.
Council will. however, need to obtain a Section 65 Certificate from the Director-
General of Planning for the public sximbition of a draft plan.

I Council is W supporl any rezoning of parl of the land for uriban puposss, il may
fravs I be unideilaken &5 par of the cormpretiznsive new Deall Focal Foviconrenlal
Plan, givan the fiming of hoth maitars

Corsideration of tha amandment proceeded under draft LEP Amendment No 39,

July 2009 Freseniation to Councillors by S Connally conceming revisad cancept for the sice

March 2010 Liratt Balina Local Emvronmental Flan 2010 placed on public exhibtion proposing
entire site to be zoned RU2 Fural Landscape.

April 2010 Council request for clarificatior regerdirg propenert's progress in relation to the
amendment. Request souqh: clarifization in relation to the followina:
a  whetheror not your client intends to proceed with the current re2omng request:
and

b should your cliznt st be proceeding with the rezoning proposal, the liksly
timeframe for the submission of the required technical information connected (o
the rezoning

No specific response was receivec.

Ballina Shire Council Ordinary Meeting Attachments
15/12/16 Page 19 of 254



9.2

Planning Proposal - Burns Point Ferry Road, West Ballina.DOC

May 2010

Council request to Cepartment of Plianning for entry of LEP amendment no 39 into
the Gatoway planning system. Amendment could not continue under the previous
LEP amendment system.

June 2010

Department of Planning advice that conversion of te existing draft (o a planning
proposal under the Gateway system wes nol supported. This advice closed the
consideration of the LEP amendment request (39) oreviously prasented 1o Council.

October 2010

Advice tfrom SJ Connally that Part 3A submission lodged with Dapartment of
Planning. Council advised of a mixed urban/ environmental concept for the land
{including biobanking).

May! June 2011

Project identifiec as not being received into the Part 3A assessment system under
reforms 1o Part JA.

September 2011

Nraft Ballina | acal Frivienmental Plan 2011 placed on public exhibition proposing
entire sita tn he zonad F2 Fnvironmental Conservation

December 2011

Submission received from SJ Conngzlly in relation to propoesed cnvironmental
conservation zoning for the site in Draft Ballina Local Envronmertal Plan 2011, In
response, Council resclved to grant the proponent additional time to preparz a
rezoning proposal and to zone part of the site rural in accordance with its December
2008 resolution. This resclution induded the applicable land usz zoring for the site
would be reviewad in 12 manths.

May 2012

LEP amendmenl requesl received W rezonz Lol 1 DP 522558 (lurmer Feny Bual
Molel site) (o allow medium densily residential development.

July 2012

LEP amendment request recenved from SJ Carnelly to rezone Lat 4 DP 537419
(Ballina Watarways site) comprising a mix of urban and environmental conservation
land usss (Including biobanking).

September 2012

LEP amendment request for Lot 1 DP 522558 (former Farry Boat Wotel site) reportad
to Council with recommendation o proceed witn preparation of a planning proposal
for Lot 1 only. Proposal for Lot 4 to be assessed and reportad separately.

October 2012

Council request to 5J Connelly for additional informaticn in relation to rezoning
proposal for Lot 4, including request for proponsnt agreemznt to engage third parly
ecological consultant to review ecological characteristics of site.

Mo soacific response received

February 2013

June 2013

Gallina Loca Cnvironmental Plan 2012 is made and zones the 4.76 hectare area
(identifizd in the December 2008 Council resolution) as RUZ Rural Landscape. The
remainder of the site {proposed for E2 Environmental Conservation under the Draft
LEP) is deferred and remains zoned 1(d) — Rural (Urban Investigation) as per the
Ballina Loca Environmental Plan 1987

Matter reported to Council for direction as to how o proceed in relation to current
proposal having regard o Council's previous (Decernber 2011 resolution and tha
proponent’s failure to respond to Council's October 2012 correspondence. Council
resolved to deter consideration of the matler tor up to € months allowing the
proponent to submit additienal infermation.

January 2014

Matter reported to Council for direction as to how to proceed fellowing the lapsing of 6
months from the June 2013 resolution and the absence of addtional information from
the proponent.

Council resolves to continue orocessing the amendment subjact to the following:

- underfaking of an irdependent ecological revew at cnst nf applicant (fo Ha
romplefed by May 30), and,
- Council seeking advice from the (then) Department of Planning and

Infrastructure in relation ‘o the ability to apply envirenmental protection zones to
the site.

May 2014

Independent ecological consultant (Blackwood Ecalogical Services) provdes report
an the assessment of the ecological values of tha site.
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Date Action

June 2014 The proponent acknowledges the findings and recommendations of the Blackwood
Ecological Services report and maxes a writtzn commitment to enter a voluntary
planning agresment with Council to achieve salisfactory ecological outcomes for the
site should the LEM amendment proposal proceed.

July 2014 Matter reported 1o Council addressing items i January 2014 resolution. Council
resolved to submit the proposzl to the Departmant o Plarning and Environment for
Gataway determination and to engage a consultant fo undertake a third party review
of the proposal following gavernment agency consultation.

September 2014 Gataway determination issusd by Department of Planning and Envircnment in favour
or the proposal subject to additional assessment undertaken prior fo public axhibiion.

December 2014 Additional infcrmration supporting the proposal submitted by the proponent in
response to the recuirements of the Gaeway dstermination.

February 2015 Canstitatinn with govarnmant agencies and Coundl technica’ staff

August 2015 Additional infermation submitice by proponent suitable to enable third party review of
planning proposal to procood.

March 2016 Feer Review and Gap Analysis Report preparsd by GeoLINK

Aprll 2016 Alteration to Gataway detarmination issuad hy the Department of Planning and

Environment. The aliered Gaeway datermination related to the part R2 and part RU2
zonas, propesed planning controls and the proposed additional permitled uses. The
period in which the LEP was required to be complated was also extended until 1 April
2017,

May 2016 Submissicn of supplamentary information addressing previously identified information
gaps related to Stormwater Management and Traffic Impact Submission of this
information enakled the planning proposal to proceed to public exhibition
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YA,
‘;‘T.;‘v’o’ Department of
sovement | Primary Industries

CUT15/4234
23 February 2015

General Manager
Ballina Shire Council
FO Box 450
BALLINA NSW 2478

Attention: Lachlan Sims

Dear Sir/Madam
Re: Planning Proposal — BSCPP 14/008, Burns Point Ferry Road, West Ballina

Thank you for the opporiunity to provide comments on the proposal to amend the Ballina LEF with
respect 1o the rezoning of Lot 4 DP537419 as per your letter dated 23 January 2015. Agriculture
NSW., a division of NSW Department of Primary Industries (DPI), provides the following comments.

No major implications for agriculture are identified within the proposal documents. Consultation with
NSW Office of Water, the Fisheries unit within DPI and the local cane industry is recommended to
discuss any implications associated with ihe fload gate adjacent lo the subject site.

Should you wish to discuss further, please contact me aon (02) 66261215 or Melissa Kahler on
86503128.

Yours Sincerely

Al

Selina Stillman
Resource Management Officer — North Coast

NSW Department of Primary Industries
Wollongbar Primary Industries Institute, 1243 Bruxner Highway, Wollongbar NSW 2477
Tel: 02 66261215 Fax: 02 66281744 www.dpi.nsw.gov.au ABN: 72 189 919 072
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BSCPP 14/008 — Burns Point Ferry Road Planning Proposal
Submissions as at 25 July 2016

:%.5%!\,\’( Department of
wower | Primary Industries

Contact  Chrigtis Jackeon
Prhone 0267631426
Eman  chnEe BCRSONIION NEN GOV AU

Cur Ret- OUT16:23862
Ballina Shire Council

PO Box 450

BALLINA NSW 2478

Email: klausk@ballna new gov au Your ret: BSCPP 141008 - Bums Polnt Femy

Road (1€2¢)
Attention: Klaus Kerzinger
Dear Mr Kerzinger,

Planning Proposal - BSCPP 14/008 Bums Point Ferry Road, West Ballina
Draft Voluntary Planning Agreement (DOC15/28397)

| refer fo your letter dated the 24 May 2016 secking the Department of Primary Industries —
Water's (DP| Watzr) comments on the Flanning Proposal for Lot 4 DP537419, Bums Foint
Ferry Road, West Eallina.

DPl Waler undarstande the planning proposal seeks to rezone part of the land as R2 Low
Density Residential 7one to enable part of the land for hve-work (residential and
employment) purposes. The remainder of the site will be zoned RU2 Rural Landscape zone.
DPI Water has reviewed the planning proposal and our comments are outiined as follows.

The planning proposal outlines a draft layout for futurs development on the site but does not
provide detailed information therefore DPI Water's comments will be general.

Water Supply and Li ing: The planning proposal does not cutline the intended water
supply to service any future developments on the site. DP1 Water recommende Council
carefully consider the water supply to service this area to ensure there will be a secure
(quality and quantity] reliable and manageable watsr supply for any future developments.

Any proliferation of residential living in the local government area will increase the demand
and use of water resources, affect other users of the resource including the environment and
contribule to declining river health (for example decline in aguatic habitat, geomorphic
stability, water quality and riparian areas etc) uniess properly managed. The potential futurs
subdivision of the site requires a strategic understanding of the water needs of different
allotments by size and location.

Basic Landholder Rights: The Water Manag t Act 2000 provides that landholders with
land overiying an aquifer, or with river or lake frontage, can access waler for domestic
(housshold) purposes, without the requirement for an access licence, through a domestic
and stock right. Landholders can also capture a portion of rainfall from their property under a
harvestable right. These rights are known as basic landholder rights (BLRs). DPI Water

NEW Department of Primary Industries
Level 11, 323 Castiereagh Street Sydney NSW 2000
Tel: 02 5334 0604 landuse enquines@dpi.nsw.gov.au ABN: 72 189 919 072
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noles thal where landholdings are subdivided, crealing new basic landholder rights for waler
exiraction, there is the potential lo impact on exisling water users, incuding the environment
The planning proposal does nol oulline an inlended waler supply 1o service any lulure
developmenls on the site. However, consideration should be given lo the potential inarease
in basic landholder righls and [he impacls on other users and the environment

Groundwater: Groundwaler informalion contained in the planning proposal indicales that
groundwater levels within the vicinity of the site typically occur at about 0 5m to 1.0m depth
below ground surmace, hawever will iuctuate with varations in climatic conditions. There is
the potential to intercept groundwaler as a result of the future development proposed on the
site.

Council should consider the impacts of future developments on the site on groundwater. In
coastal areas the groundwater is quite shallow and there is the potential for contamination.
Council should consider locating future seftlement intensification (in particular new
subdivisions) away from vulnerable groundwater resources and existing groundwater users.
This minimises land use conflict, maintains existing industries reliant on water supply and
achieves impartant environmental outcomes for the systems connected to these SOUNCES.

Watercourse Management: Aerial photographs and maps of the site show watercourses
traversing the site. DP1 Water has concems about the impacts of future development on the
site on these watercourses. Plans showing the proposed layout of the development show
Works located on these watercourses and within the nipanan zone such as roaas, awelling
blocks and stormwater infrastructure. The management of these watercourses will neec to
be outiined in detal dunng the development application process. It IS recommended that
Council incorporate appropriate buflers to maintain the integrity of the watercourse on the
site.

Any works proposed within 40 metres of the high bank of the watercourses on site should be
carried out In accordance with the Department of Frimary Industries — Water's Guicelines for
Controlled Activities. A Controlled Activity Approval under the Water Management Act 2000
may be required for works undertaken as part of any future development on the site. Any
future development application submitted to Council will be required to outline any works
proposed within 40 metres of the high bank of a watercourse in detail.

DPI Water understands the environmental protection Zones have been removed from the
Ballina Local Ervironmental Plan 2012 cue ¢ the Deparnment of Planning and
Environment’s northem ccuncil E Zone Review. It is understood a voluntary Planning
Agreement between Council and the proponent has been proposed, involving bicbanking to
achieve envircnmental offsets. It is unclear if the management of the rparian zone will be
incorporated into this agreement.

Sewer Infrastructure: The pianning proposal does not outline any detail on the proposed
sewer infrastructure for the site. DPI Water assumes the proponent would provide detailed
information at the development application stage however consideration should be given to
the potential increase of effluent disposal systems as a result of additional dwellings. There
is the potential for groundwater impacts if onsite sewerage disposal systems are used. The
Environment and Health Protection Guideline: On site Sewage Management for Single
Houscholds (1998) recommends appropriate buffer widths between potential contamination
sources and water supply sources.

Future Development Application: It is expected any future development applications for
the site should include information on the following issues, including, but not limited to:

N3W Department of Primary Industrnes
Level 11, 323 Castlereagh Street Sydney NSW 2000
Tel: 02 9934 0804 landuse enquines@dpi.nsw.gov.au ABN: 72 189919072
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Impacts of the development on surface water and groundwater,

Impacts on any watercourses/ wetlands on or adjacent to the site;

Management of stormwater;

Consideration and provision of adeguate setbacks or buffers to sensitive ar=as such
as watercourse, wetlands;

Management of Acid Sulfate Sails

Provision of Infrastructure and services;

Consideration of potential off-sile impacts;

Consideration of all relevant guidelines.

DPI Water would like the opportunity o review any future development applications
proposed for this land.

If you require clarification on any of the above please contact Christie Jackson on (02) 6763
1426 at the Tamworth office.

Yours sincerely,

Mitchell Isaacs
Director Planning Policy and Assessment Advice
8 July 2016

NSW Department of Primary Industries
Level 11, 323 Castlersagh Street Sydney NSW 2000
Tel: 029924 0804 landuse.enquiries@dpi.nsw.gov.au ABN: 72189919072
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,
%gv‘ Department of
e | Primary Industries

OQur Ref: FE157T

The General Manager
Ballina Shire Council
PO Box 450
BALLINA NSW 2478

14 July 2016

Attention: Mr Klaus Kerzinger

Dear Mr Kerzinger
Re: Burns Pcint Ferry Road Planning Preposal

Thank you for your email of 20 May 2016 advising DPI Fisheries, of the public
exhibition period for the above mentioned planning proposal. | apologies for the
delay in my response

DFI Fisheries is responsible for ensuring that fish stocks are conserved and that
there is “no net loss” of key fish habitats upon which they depend. To achieve this,
lhe Aguacullure and Aqualic Ecosystemns Unil assesses aclivilies under Part 5 of
the Envircnmental Planning and Assessment Act 1979 in accordance with the
objectives of the Fishenes Management Act 1994, the aquatic habitat protection
and threatened species conservation provisions in Parts 7 and 7A of the Act, and
the Folicy and Guidelines for Fish Habitat Conservation and Management (2013
Update). In addition DPI Fisheries is responsible for ensuring the sustainable
management of commercial, quality recreational fishing and viable aquaculture
within NSW.

DFl Fisheries note that the planning proposal has been slightly amended and now
incorporates several of the matters highlighted in DPI Fisheries’ correspondence
dated 27 February 2015 DFI Fisheries takes this opportunity identify several of the
matters previously raised that remain generally inconsistent with DPI Fishenies'
policy and guideline requirements.

While the refined proposal incorporates an Assel Prolection Zone il is noted thal
this component of the development has been propased to be mainly outside of the
perimeter of the proposed development and within the ~40ha Conservation Block
which is to be the subject of a Voluntary Conservation Agreement between the
proponent and Council. Itis highlighted that the freshwater wetland and marine
vegetation occurring on Lot 4 DP 537418 within the Conservation Block are
considerad Key Fish Habitats. Under the current proposal it would appear that
habitat buffers, commencing from beyond the APZ further into the Conservation
Block would be inconsistent with the DPI Fisheries policy and guideline
requirements for buffers to key fish habitats. Council and the proponent should
note that the GeoLINK peer review concurs with DFI Fisheries position.

Divisian of Primary Indusiriss. DP1 Fisheriss
1243 Brusner HWY WOLLONGBAR NI3W 2477
Tal 0407 84 301 ABN T2 180 Q1R 072  wwaw dpi now gow au
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DPI Fisheries highlighted in earlier corespondence that the use of perimeter roads
is a technique recommended in the NSW Coastal Design Guidelines and could be
incorporated particularly at the southermn boundary of the proposal. Mosquito and
bushfire zones can be used for water sensitive urban design features and beyond
these infrastructure items a habitat buffer can be established and maintained.

Finally it is DPI Fisheries view that the proposed location of the restaurant should
be determined and specified before the rezoning stage is finalised.

If you have any further enquines please contact me on 0407 264 391 or via email:
patrick dwyer@dpi.nsw.gov.au

Yours sincerely

P I | -

AT ) P
- a4
Patrick Dwyer

Senior Fisheries Manager - Aquatic Ecosystems (North Coast)

Division of Primary Industries, DP Fisheries
1243 Bruxner HWY WOLLONGBAR NSW 2477
Tet 0407 204 391 AEN 72 180919072  www.dDi.nsw.gov.au
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2 RICHMOND RIVER CANE GROWERS’

ASSOCIATION LTD

ACNCO2 985 711 ABN 66 002 983 7

Fax: (02) 6683 430
Email: rchmondeane i

Facebook: ywyww. facehoak corri

ail.

PO ROX 27 WARDELL NSW 2477

1

Teleptone: (02) 6683 4205

]
m

Monday 4™ July 2016

General Manager
Ballina Shire Council
PO Bux 450

Ballina NSW 2478

Dear General Manzager,

Planning Propesal BSCPP 14/008 — Burns Paint Ferry Road, West Ballina and draft Voluntary Planning
Agreement

Thank you for the apportunity to respond the BSCPP 14/008 - Burns Point Ferry Road, West Ballina Planning
Proposal.

The Executive of the Richmond River Cane Growers Association's (RRCGA) would like to reiterate to the Council
that the land in subject boarders cane fields,

From June to December each year pre harvest buming of sugar cane occurs to allow a continuous and reliable
harvest and milling of the cane.

Whilst development within the Ballina Shire strengthens the local economy, it MUST be emphasised to the
developer and to prospective new land holders that an agricultural industry exists within the surrounds of this
parcel of land.

The Executive in principle, do not have any objection to the develupment, we are Just concernad that any further
development of this nature may seriously impact the viability of an industry that has been part of the lacal
community for over 120 years.

Yours faithf fity
N3
(L l(

Mark Lovatt
Chairman

PUCHMOND RIVER CANE GROWERS ASSOCIATIONLTD
PO BOX 27 WARDELL MW 2477
Telepnone: (02 6683 4105 Fax: [02) 6683 4503
Email: richmondcane@gmall som Facebock: wwvw facebook comrichmandcane
Pagelof1
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o ——

Newton Denny Chapelle

SURVEYOHRES PLANNERS ENGINEERS

Date: 7° July 2018
Qur Ret. 11,308

Genera Manager
Balina Shire Courail
PO Box 450

BALLINA NSW 2478

Attentiore Mr Klaus Kerzinger

Dear Sir,

Re: Planning Proposal BSCPP 14,008 & Draft Voluntary Flanning Agreement
Burns Point Ferry Road, West Ballina

Newson Denny Chapelle is writing on behalf of our clients, Mr Chris Eliet and Mr David
Westaway, who are the owners of the former Ferry Boat Motel site located at Lot 1 OP
522553, 8 Eurns Point Ferry Road, West Callina.

Our clients wish to advise thet they have reviewad the exbibition materia's relating to Planning
Proposal 14,/008 and do not object to the developmen: outcomes foreshadowed therein,

Furthermere, our clients wish to advise that they are happy to work with the owners or
developers of the adjoining property with the view to providing improved road access to the
development, site from Burns Point Ferry Foad over part of our client's property.

Should you have eny querias in reletion to the above matter, please do not hesitate to cortact
Karine Vikstrom of this office.

Yours sincerely,
NEWTON DENNY CHAPELLE

Dac Clgthe

DAMIAN CHAPELLE
Town Panner. BTP CPF.
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Rallinz Waterfraont Village & Tourist Park
586 River Streel

West Ballina NSW 2478

Ph: 65686 2934

Emzil: ballinawaterfront@gmail.com

6 July 2016

General Manager
Ballinz 5hire Council
PO Box 450

Ballinz NSW 2472

RE: SUBMISSION OBIECTING TO PLANNING PROPOSAL BSCPP 14/008 (AND DRAFT
VOLUNTARY PLANNING AGREEMENT) TO REZONE LOT 4 537419 BURNS POINT FERRY
ROAD, WEST BALLINA

Ihe purpose of this submission is to put forth/address the crucial concerns that the above planning
proposal: BSCPP 14/008 raises, if council approves a livefwark development on the northern sect'on
of Lot 4 537419 (and BinBanking scheme for the residue).

This parcel of land has a 20 year controversial history which highlights the constraints and
importance of the site.

This brings the following points into question:

Is the concept of a live/work development suitzbly appropriate for not only the site but for the town
of Ballina?

Balling doesn’l need anuther industrial sile when Lhere are already lwo major indust gl sites in Lthe
town and what is the potential for this development to become 2ven more industrial?

What effect would this type of davelopment have on the existing businasses in Ballina?

Traffic is a majar problem for Ballina, particularly West Ballina, what effect would a development cf
this size hawve on traffic/ Has a mare recent tratfic assessment been done?

Consideration must ke given to neighbouring existing developments, east and wast of the site, in
terms of the nnise impact, amanity, parking requirements and signage.

Polential for Lhis development Lo allracl crime.

Stormwater drzinage and flooding are of major concern for Ballina, particularly West Ballina, and
given the amount of fill required far this type of development, it is imperative that existing
developments, and oarticularly the stark differences in fill heights between new development and
existing davelopment, be taken into account when considering approval for this proposal. The
Conceptual Stormwater Management Flan for the Live/\Work Villzge does not adcress the impact
starmwater runoff would have nn existing developments due to the height of the development. A
rigurous gssessiment of polential run-off should be conducted prion to any Tfurther consideration of
the proposal.

Regarding social impact assessments, the documentation states that an information session with 11
Balling citizens was nheld in 2009. How can the proponent pessibly consicer any cutcomes from that
session Iin 2009, (7 years 2go), to be relevant now?
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When reading the exhibited documents regarding Plzanning Propnsal BSCPP 14/008 it is noted that
severdl Stale Governmenl deparliments have raised signilicant issues relaling Lo Lhe suilability and
appropriateness of this cevelopment proposal, these include:

Roads and Maritime Services — concerns regarding traffic impacts.

MSW Office of Environment and Heritage —

OFH recommendations:

Prior to the planning proposal being fina ised Ballina Shire Council should:

1. Resolve mapping inconsistencies for Freshwater Wetland Ecological Community (EEC) within the
planning area.

2. Undertake additional investization to canfirm or discount the presence of Freshwater Wetland
EEC an land within the western portion of the planning area.

3. Undertake additional investigation to canfirm or discount the presence of Freshwater Wetland
EEC and suitable hahitat for the Eastern Grass Owl an [and within the south-western portion of the
planning area.

4, Apply an L2 Cnvirenmental Conservation zane [or other suitable land use zone) to any land within
the planning area centaining high conservation values (i.2 lreshwater Watland EEC and hab'tat for
the Eastern Grass Owl].

5. Ensura that land containing high conservation va ues is protected in perpetuity via a suitable land
management agreement

6. Fnsura that bushfire AP7's and storm water management measures do not impact on land set
aside for environmental purposes and that adequate buffers are provided between future
developmenrt area and adjoining high conservation value land. Alternatively offsets for such impacts
should be quantified and offset at the planning proposal stage.

7. Apply an RE1 Publ'c Recreation zone te the riparian buffer area of the mixad use community title
precinct and ensure that the land is managad appropriately in perpetuity via the implementation of
2 olan of management.

8. Ensurz thal a revised BioBanking Slalemenl and BioBanking Agreement is provided, addressing
the matters raised above.

9. Ensure that the planning proposal is not incansistent with the draft Ballina Floodplain Risk
Management Plan which is currently on exhibition.

Department of Primary Industries — Fisheries and Aquaculture —
Conrerns of the impact on Priority Oyeter Agquaciulture Areas.

In addition to the above State Government deoartments’ concerns, an internal Ballina Shire Council
mema prepared by Andrew Smith, Manager Development Services raises the following issues as
crucial in the determination of Planning Prooosal 14/008:

Concept

Site Constraints and Future Development

Existence aof Freshwater Wetland Endangered Ecological Community nn Lot 4

BiuBanking Statement

Grass Owls

Hydrolcgy

Long Term Ervironmental Management

Stormwater discharge
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A UK report, titled “Dees Live/Work?”, was commissioned for the London Borough of Hammersmith
& Fulhiam, by Culling Edge Flanning & Design. The study nighlighls problems that arise lrom
Live/Work Development in London and among its conclusions finds:

“Initially Live/Work proposals were by indivicuals and artists, however developars soon bacame
invalved as it became s22n as a mezns of securing planning permission in areas where existing
7onings made development difficulr.”

“There was a gradual disillusionment with the cancept and many plannears began to see the cancept
as a fig leaf’ for primarily housing schemes. Policies in most boroughs have significantly tightened.”

“some davelopers are quite open that Liva/Work is simply a ruse for securing planning permission.
There is widespread evicence of large scale residential reversion and litt e avidence of continued
employment occupancy, other than in areas where there is a strong market for small offices where
units are more likely to revert to employment use. The szarch for exemples of good Live/Work
practice has proven a largely barren one.”

“The key concern from planners is that the key planning cbjectives, of protecting/securing
affordable employment and affordable housing uses are undermined by zpplications for Live/Work
circumventing policy.”

“The key issue emerging from this research is the nebulous and diffuse natures of the ‘use’. As one
developer put to us ‘It is & concept, almaest a state of mind’. llowever, can this be precisely definad,
and if not how can it be controlled?”

“The study found little case for a ‘Live/Work’ use class. It would not prevent residantizl reversion as
ceasing of an elemeant of a use would not he development. ”

“Live/Work does pose enforcement problems, requiring internal inspection of how rooms are used,
which is always problematic. Design can help, but not eliminate such preblems.”

“The study examinad the economic development issues and claimed employment benefits of
Live/Work development. | hera are potentizl savings to the cost base of businesses, but these are
likely to be small and are maore likely to involve corvenience in rerms of redured commuting rima
rather than genuine gains o the national economy.”

“Although Lve/Woaork is supported by some for simultaneously meeting employment and housing
policy ohjectives the study found that the vast majority of proposals have perfarmed poorly against
government policy objectives 'n these fields and that they are not leading tc sustainable mixed
communities.”

The repurl adds Lhal the British experience s nol unigue. Similar negative vulcomes are reporled in
the United States.
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In conclusion, Lhe proposal as iU slands g ves one the unsellling leeling Lhat coundil is adopling Lhe
zpproach that it is acceptable to approve the proposal now and sort out the detail in a later
development application. However, as cutlined previously, empirical evidence across the world
suggests that this approach is akin to handing the proponents a “blank canvas” on which to start
what is, in our opinion at bast a dubious ventura into live/work developments. Therafore, we urge
council to address the concerns raised by the State Authorities and counc'l staff pricr 1o
considerarion. Finally, as rhe “Does live/work” report highlights, council must develop a robust
policy on live/work developments to avert the inherent problems experienced in other countries
befare any further action is taken on this prooosal.

Yours Sincerely

Tracy Burke
Ballina Waterfront Village & Tourist Park
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]
{m Office of
NS Environment
soverwient | & Heritage i

“RECORCS
SCANNED

COur Rel. DOC16/248725 )
6 JuL 2016

Your Ref: BSCPP 14/008

Doc NO - }
General Manager Batch NO_.-.- : sty
Ballina Shire Council
PO Box 450

Ballina NSW 2478
Attention: Mr Kiaus Kerzinger

Dear Mr Hickey
Re: Planning Proposal - BSCPP 14/008, Burns Point Ferry Road, West Ballina

Thank you for your e-mail dated 20 May 2016 about the public exhibition of the planning proposal at
Bums Point Ferry Road West Ballina requasting comments from the Office of Environment and
Heritage (OEH). | appraciate the opportunity to provida input.

Please note that the OEH has previously provided advice on this planning proposal in a lattar to the
council dated 6 March 2015

We have reviewed the exhibited planning proposal and advise you that a number of issues are
apparant with respect to the nents of biod ity. These issues are discussed in detail in
Attachment 1 to this letter.

In summary the CEH recommends that:

1. The council should consider reducing the rezoning area to limit the biodiversity impacts
associated with subsegquent development 1o be enabled by the planning proposal.

2. The council should ensure that the proposad rezoning area is suitable and able to contain all
impacts associated with future development scenarios.

3. After considering avoiding biodiversity impacts for the site, a revised BioBanking statement
should be cbtained prior to finalising the planning proposal.

4. The Voluntary Planning Agreement should ensure that all biodiversity credits required to
offset the impacts of the future development to be enabled by the planning proposal are
retired prior 1o any development application being approved for the site.

If you have any further questions about this issue, Mr Krister Waern, Senior Operations Officer,
Regional Operations, OEH, can be contacted on 6640 2503 or at
krister. waem@environment.nsw.gov.au.

Locked Bag 914 Coffs Harbour NSW 2450
Federation House, Level 8, 24 Mconee Street
Coffs Harbour NSW 2450
Tel; (02) 6659 8200  Fax: (02) 6641 5356
ABNM 30 841 387 271
www.envirgnment. nsw.gov.au
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%ez..

Yours sincerely

/é“;/;"j 10 June 2014
VA

DIMITRI YOUNG
Senior Team Leader Planning, North East Region

Regional Operations

Cortact officer.  KRISTER WAERN
8640 2503

Enclosure: Aftachment 1: Detailed OEH comments — Burns Paint Ferry Road, West Ballina PP
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Attachment 1: Detailed OEH Comments — PP — Burns Point Ferry Road, West Ballina.
Biggiversi

The OEH has reviewed the updated planning proposal (PP) prepared by the Ballina Shire Council
dated May 2016,

The mapping of the freshwater wetland Endangered Ecological Community (EEC) appears to be still
unresclved. However there is some agreement betwaan tha ecological reports that certain parts of
the proposed rezoning area can be identified as an EEC

The QEH previously recommended that areas of EEC and high conservation value land should be
protected for their ecological values and rezoned accordingly for conservation purposes. The current
propesal has increased in area since the last version and has not attempted to exclude high
conservation value land from intensive land use zoning.

The council should consider reducing the rezoning area to limit the biodiversity impacts associated
with subsequent development to be enabled by the PP. It currently appears that the rezoning
application is focusing on offsets whereas the first step should be to try to aveid biodiversity impacts.
The PP does not discuss options for avoiding impacts.

It is unclear how the vegetation oulside of the proposed rezoning area will be subject to indirect
impacts from stormwater, bushfire protection and edge effects. Any proposed rezoning area would
need to accommodate suitable buffers to ensure that all impacts are retained within the development
footprint.

Itis noted that the Peer Review undertaken by Geolink dated 3 March 2016 state that ‘the buffers as
proposed are not appropriate given the occumrence of sensitive wetland and estuarine communities
south of the village zone'. It should be made clear, perhaps in the Voluntary Planning Agreement
(VIPA) that all direct and indirect impacts of future development applications need to be contained
within the rezoned area by using appropriate bufiers or cther suitable measures.

Tha OEH agrees with the proposed use of BioBanking to calculate the amount of impact associated
with the rezoning for this particular scenario. The current BioBanking statement for the site does not
take into accounl the revised rezening footprint (including the café/dwelling). After considering
avoiding biodiversity impacts for the site, an updated BioBanking statement should be sought for the
site.

If a revised BioBanking statemenl is obtained then the VPA should ensure that all credits as per the
appreved BioBanking statement are retired prior to any development application being approved for
the site. The council should consider the scenario that the developer may source and retire credits
from another site and not from the remainder of the property outside of the rezoned area.

Due to the presence of BioBanking ‘red flags' (EEC's and Threatened species) on the site and the
increased uncertanty of a BioBanking statement being issued, the OEH recommends that a revised
BioBanking statement is approved prior to finalising the planning proposal. Where a proposed
development is on land that is a ‘red flag’ area, a BioBanking statement may slill be issued where the
Director General of the OEH makes a determination that it is possible for the development to be
regarded as improving or maintaining biodiversity values.

The OFEH understands that this propesal is complex and would be happy to meet with the councll and
the applicant to discuss our comments in more datail.

Page 1 of 2
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Attachment 1: Detailed OEH C ts — Bumns Paint Ferry Road 2P

Recommendations:

Council should consider reducing the rezoning area to limit the bicdiversity impacts
associated with subsequent development.

Council should ensure that the proposed rezoning area is suitable and able to contain all
impacts associated with future development scenarios.

After considering avoiding biodiversity impacts for the site, a revised BioBanking statement
should be obtained pricr to finalising the planning proposal.

The VPA should ensure that all credits are retired prior to any development application being
approved for the site.

Page 2of 2
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s | Department of
QS{W Primary Industries

Qur Ref: QUT16/26156

1 July 2016

General Manager
Ballina Shire Council
PO Box 450
BALLINA NSW 2473

Aftention: Klaus Kerzinger

Dear SirMadam

Re: Planning Proposal - ESCPP 14/008, Burns Point, Ballina

Thank you for the notification of the public exhibition of the proposal to amend the Ballina Local
Environment Plan (LEP) with respect to the rezoning of Lot 4 DP337419 as per your letter dated 20

May 2016.

N3W Department of Primary Industries (DPI), Agriculture, has reviewed the exhibition documents
for this proposal. DP1 Agriculture provides no additional comments o our previous

correspondence on this matter (email dated 26 February 2015).

If you have any further questions with respect to the proposal, please contact Selina Stillman on

(02) 66261215 or Alex Wells on (02) 66503125,

Yours Sincerely

Warwick Dougherty
AiManager, Agricultural Land Use Planning

NSW Department of Pnmary Industnies, Agncutural Land Use Planning Unit
Locked Dag 21, Orange NSW 2000 Tel 02 6391 3494 Fax: 02 6391 3551

Email: landuse ag@dpi now.gov.au  www.dpinew.gov.au
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From: Timathy Gippel [meiko tingippel@doi new govai]
Sent: Tuesday, 28 June 2016 4:12 P4

To: Klaus Kerzinger

Suhjack: BSCPR 14/008, Rarns Point Ferry Rrard

Hi Klaus,

NSV DPI Aquaculturs has reviewed the propesec plarning preposal and has no objection provided the resiitant lots are connected to raticulated
cewarage and that construction and cperationa impacts on water quality in Emigrant Creek and the Richmaond River deoes not adversely affact
the Priority Oyster Aquacuiturs Areas located both upstream ard downstream of the sie.

Fegards

Tim Gippel | Senol Folcy Officer Aquaciure

Fisneries NSW Commercial Fishing and Aquacuture

Depertmeni of Prinary Indusiries

Port Stephens Fisheries Insthule | Taylors Beach 3d Taylers Deech | Locked Dag 1 Melson Bay N3W 23°5
T 024316 3823 | M- 0427 458882

E. fim.cippel@dpi nsw.gov.aJ

W, dp rew.gor.au

Conserve, Share, Provide

I I I DPI STRATEGIC PLAN

2015-2019
Pzt DF1 Shialngvs Plean aind wlchiour vy
Thiz 3 the addr 4 ane may conl riidentia inf i wou arc not the itended recipicat, phxase dadelo it and nelify the sender, Vivws axprossed in this message an
hesa of sender, and any the views of thed organsalion
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m; Transport
Now Sz

File No: NTH06/00802
Your Ref. BSCPF 14/008 — Burns Foint Ferry Road 91024

General Manager
Ballina Shire Council
PO Box 450

BALLINA NSW 2478

Attention: Klaus Kerzinger

Dear Sir

Exhibition of Planning Proposal BESCPP 14/008 - Burns Point Ferry Road, West Ballina

| refer to your letier of 20 May 2010 regarding the abovementioned Planning Froposal forwarded to Roads
and Maritime Services for consideration and comment.

Roles and Responsibilities

The key interests for Roads and Maritime are the safety and efficiency of the road network. traffic
management. the integrity of infrastructure assets and the integration of land use and transport.

River Street is a classified (Regional) road and in accordance with Section 7 of the Roads Act 1992 Ballina
Shire Council is the Roads Authority for this road. Council sets standards and prionities for this road. Roads
and Maritime is the Roads Authority for freeways and has responsibilities for freeways and classified roads in
accordance with the Act

Council is reminded of its responsibility under Stafe Envir i F ing Policy (Inir: e) 2007
(ISEPP) that as the Consent Authority council is 1o have consideration for the safety, efficiency and ongeing
peraticn of the classfied road as the develop has fre ge to a classified road.

Reads and Maritime’s role with regard to this planning propesal is to provide advice about road safety and
traffic afficiancy.

Roads and Maritime Response
Roads and Maritime has reviewed the documents supporting the Burns Point Ferry Road Planning Proposal.
It would be beneficial to both road safety and traffic efficiency to remove the delay oreated by u turns at the

Pacific Highway interchange roundabout dus to the proposed left in | left out access treatment on River
Street.

Roads and Maritime Services

78 Victoria Street, Grafion NSW 2460 |
PQ Box 578, Grafton NSW 2480 | www rms. nsw.gov.au | 132213
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It is understood that Council propose a roundabout on River Street in the future however the timing of this is
unknown. Roads and Maritme would like to suggest that a connection to Bums Point Ferry Road be
considered as an interim measure until such time as the River Street roundabout is constructed.

If you have any further enquiries regarding the above comments pleasae do not hesitate to contact Liz Smith,

Manager Land Use Assessment on (D2) 6540 1362 or via email at development nnrlhem@rms.nsw gov.au

Yours faithfully

- 21 July 2016
for Monica Sirol
MNetwork & Safety Manager
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BALLINA SHIRE COUNCIL — MEMORANDUM

MEMO TO: Klaus Kerzinger, Strategic Planner

COPY:

MEMO FROM: Andrew Smith, Manager Development Services

DATE: 22 July 2016

SUBJECT: BSCPFP 14/008 - Flanning Proposal, Bums Point Ferry Road, West Ballina
Klaus,

| refer to the public exhibition for planning proposal 14/008. The DEHG raise the following
issues as crucial in the determination of Planning Proposal 14/008:

1. Concept

It is acknowledged that the exhibited planning proposal s different to that which has been
previously commented on by the DEHG for the subject site — refar to our memo of 6 March
2015. The proposal, whilst still encompassing the ‘Live- Work’ concept, now seeks to provide
such via an R2 land zoning — the concept comprising both a residential land use and an
office/business use or light industry use. It is noted that the planning proposal secks to restrict
the area of the office, business cor light industrial use) and that this is to be achieved through the
uee of Schedule 1 - Additicnal Permitted Uses.

The isgues raised previcuely by the DEHG in relation to thie concept have been, in part,
addressed through the proposed controls and information. In this regard, it is noted that:

s The proposed minimum lot size for each alotment in the proposed R2 zoned land will be
450m=,

= A dwelliing can be erected on the land, with a FSR. not exceeding D.5:1.

=  The ‘work' component maximum floor area cannot exceed either 120m* or 0.2:1 FSR
(whichever is the greater).

= Other uses permiesible in the R2 zone can occur on the land (i.2. — the land may not be
exclusively utilised as a lve-work precinct and may ke utiised for dwelling house +
sacondary dweliing).

The public exhibition material do2s not provide any modeling of the above controle (and as
such it is unknown as to what types of developments the controls may achieve).

It is also noted that the applicant's submissions pravide for a maximum FSR of 0.7:1. This is
also shown on the proposed FSR map for the site.

‘When reviewing the possibilities for development under the proposed provisions, the following
scenarios could be possible:

- For a450m* allotment — dwelling size of 225m* + ‘work’ size of 120m™.
This would result in a totel area of 345m* and therefore a FSR of 0.76:1.

- For a 450m? allotment — dwelling size of 225m? + ‘work’ size of SOm¥/FSR of 0.2:1.
Thie would resultin a total area of 315m* and therefore a FER of D.7:1.

For a 600m? allotment — dwelling size of 300m* + ‘work’ size of 120m? (which equates to
FSR of 0.2:1).
This would result in a total area of 420m* and therefore a FSR of 0.7:1.

Ballina Shire Council
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Page 2
DEHG Comments — BSCPP 14/008
22 July 2018

There could also be instances where a dwelling is proposed of an area smaller than the
maximum allowable via the FSR provisions. Would this resuk in the work use being of a larger
scale than the residential use of the land? The cument provisions do not specify that the main
use of the site is to be residential purposes. This should be clarified in the new provisions.

Under the propased provisions, could there be an instance where an allotment is proposed to
contain a dweling house, secondary dwelling and a ‘work use? In this regard, the overal
density of landuses on the site may be significantly higher than that expected (or as described
in the exhibition documentation).

Using the provisions (and not the FSR map) that are currently proposed in relation to a 450m?3,
this could result in an overdevelopment of the site, with a possible scenario as follows:

dwelling size of 225m® + secondary dwelling size of 112.5m* (as per Clause 5.4 of
BLEF) + work size of 120m* = overall development area of 457.5m® and FSR of 1.02:1.

‘Will the default come back to the FSR Map, which states that the max FSR for the subject land
will be 0.7:17 Also, if a dwelling has been approved on the land at 0.5:1, it appears that an
approval cannot be granted for a secondary dwelling.

If we expect the above scenarics to be possible (and thing we want to consider), it may be
prudent fo increase the minimum lot size or include in the controls that a secondary dwelling
cannot be established on lots where a ‘work’ use has been approved.

The proposed changes to Schedule 1 include a description of the ‘live-work’ requirements. Is it
possible for a dwelling house to be approved without the other uses? If so, this alone may
cause a level of conflict between uses.

These issues would need to be resolved to ensure that there is clear guidance as to what is
allowable upon the subject land, to ensure compatbilty between future allotments (and their
uses) in the ‘Live-Work" precinct.

On review of the documentation prepared by Planners Morth and the report prepared by
GecolLINK, the appropriateness of the subject land for the proposed future use has still not been
addressed. The documentation should address the amenity issues for sumounding existing and
future (approved) permanent residential accommedation (both along Burns Point Ferry Road
and River Street West), including the caravan park to the west. An assessment has not been
provided in relaton to the potential land use confiicts which could be created between
residential, business, and industrial uses.

Whilst the documentation has not addressed any implications with respect to the Codes SEFP
and the change of provisions contained therein, it is noted that one of the critena under the
Codes SEPP for an exempt change of use is that the new use must be permissible with
congenl. Given the list of uses in Category 3, Clause 2.20A (of Subdivision 10A of the Codes
SEPP) are all prohibited in the R2 zone, it ig unlikely that a situation would eventuate whereby
the ‘work use’ would be anything other than the use that had been approved as part of the DA.

The documentation prepared by Planners North still offers a limited analysis of the need andfor
market demand for this form of land use concept and of the suitability of this location for such a
use. Should the demand for this type of development not be realised, then the development
outcome may be very different to that envisaged.

In addition, the proposed maximum sizing for the ‘work’ use of 120m* is likened to that of a
typical industrial unit or a large office tenancy. Is a building (7) of this size appropriate in a
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Fage 3
DEHG Comments = BSCPP 14/008
22 July 2016

residential zone? Will this create a conflict with the objectives of the R2 zone? Should the size
of the ‘'work’ use be restricted to 80m*7 It is noted that a home industry can be approved at
S0m?, would this be appropriate for the light industrial type uses, with office/business premises
permissible up to 80m=?

Further matters of concemn for the DEHG:

* the potential compliance issues with businessiindustry operations expanding intc
dwelling houses.

* Character of the precinct — the documentation has not addressed the desired character
for the area. Is there an expectation for a residential appearance from the street, with an
industrial/office/business presentation at a rear lane? Will the business/office premises
be located at the street front, with idential uses d from a rear lane?

* Wil there be any additional site specific development standards/controls proposed to
guide design for the precinct? The documentation has also not addressed this. Should a
DCP be prepared which addresses car parking (numbers and location) for
customersiemployeesiresidents, separation of land uses, a cap on the number of
staffiemployees (that do not reside in the dwelling), waste collection (domestic services
and business/officefindustrial uses), access to the site and road system by MRV's,
loading/unloading areas on site7?

The Growth Management Strategy depicts a smaller area of the subject site to be potentially
rezoned/suitable for future development. The planning proposal provides for an expanded area,
but the exhibition documentation does not adequately describe or justify why an expanded area
is required or the extent of likely impacts on the site and surrounding locality (and environment)
and whether this type of development is appropriate for the gateway to West Ballina.

There is also ambiguity in the controls proposed regarding the restaurant/caf2/dwelling etc. site.
It is not understood why the proposed location for the restaurant/café/dwelling etc. site can't be
locked in at this stage, with detailed planning to occur now. Ultimately, there will be a shift in
this assessment to the DEHG, unless itis a token request which will not be taken up.

In addition, concems are raised as to the proposed RU2 zoning of the entire residue allotment,
at which there is limited discussion in the exhibition documentation as to the suitability of the
application of this zoning 1o the land, other than to say that a VPA (restoration and
rehabilitation) will apply to the land.

2.  Site Constraints and Future Development

It is reiterated that the technical reports, for the most part, pre-date the proposal and therefore
do not give specific consideration to the current planning proposal. These reports have not
been ‘pulled together' or sufficiently analysed by the Planners North documents. In this regard,
there are conflicts between the varying reports and there will be conflicts between Council's
requirements (such as those relating to mosquito buffers, Asset Protection Zones, retention of
vegetation, and the filling of land).

The documentation does not discuss the issues relating to the interface between the
surrounding developments (which include a caravan park, dwelling houses and approved
residential units) and the proposal, such as land use conflicts, required buffers, and differences
in fill levels. Al buffers required for the development should be provided within the confines of
the new 2oning, rather than placed on the adjoining land which is to be utilised for biobanking.
In addition, there appears to have been little consideration given to the location of stormwater
infrastructure within the proposed development area. These issues are likely to reduce the
overall developable area. il should be clearly resolved at the planning proposal stage where the
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DEHG Comments — BSCPP 14/008
22 July 2018

buffers will be provided and not deferred to the development assessment stage where
environmental protection areas will inevitably be sought to be allocated for buffer use.

It appears that the fill levels required for the land are in the order of 1.7m on top of existing
ground level, which is a large contrast to the existing surounding development. Impacts of the
additional fill should be considered (including impact on aesthetic and stormwater management)
and also whether the land is capable of holding the fill {including settling issues).

Mote: In addition to the planning related issues raised above, the DEHG agrees that that the
required additional information referred to on page 22 of the GeoLINK report should be
provided (where relevant, noting that the exhibited proposal has changed to that proposed by
Planners North).

3. Ecological Issues

ribution of F water
Page 13 of the Planning proposal report states:

“It is noted here that the Blackwood did not include a section of the site located to the south -
west of the land proposed to be zoned to R2. Part of this area was initially considered to contain
Freshwater Wetland EEC by Council staff. It has been concluded following assessment by
Melaleuca Consulting (Appendix H), and the subsequent ent by GeoLINK that the area
contains disturbed grassland and does not contain Freshwater EEC. The following extract from
the GeolINK report (Appendix Sp10) relates to this land.

An area of the site west of the development areas flanking Emigrant Creek was not inciuded in
the vegetation mapping by Black d (2014) but was examined in the report by Melaleuca
Consulting. This area was briefly inspected and comprises more elevated disturbed g land
which is subject to grazing. The rationale discussed above also applies fo this land (i.e. It
comprises a mosaic of disturbed pasture) and is not considered to support the Freshwater

Wetland EEC.

On the basis of the above assessment the subject area has been assigned a R2 zone.”

To ciarify this matter, the area referred to above and referenced as Assessment paint BP4 (J-A)
was never considered by Counci’'s Environmental Scientist to be representative of a
Freshwater EEC. The area considered to comply with the Scientific Determination is located in
north westemn portion of Lot 4 (Refer Figure 1).

In relation to the existence of Freshwater Wetland EEC in the north western comer of Lot 4, it is
noted that Section 3.1.3.1 (Page 10) and Figure 3.1 of the GeoLINK peer review refers to the
area depicted in Figure 1.

The Peer Review Repori states, “On this basis, these areas appear fo resemble disturbed
freshwaler wetlands; however, it is doubtful that they would support standing water al any
frequency or for any duration”.

To address the issue of standing water, the north-westem corner of Lot 4 was inspected on 28
June 2016. The site ingpection confirmed, despite no significant rainfall within the preceding
week (refer Plates 1- §), that standing water does occur within the area in question. In addition,
during site inspection the native frog species Crinia signfiera and Crinia parinsignifera were
heard calling from the subject area.

Consequently, it is again concluded the area mapped in Figure 1 is representative of a
Freshwater Wetland EEC. It is noted however, the extent of the EEC has reduced primarily
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associated with clearing activities described in Developments Services Memo dated 6 March
201s.

In determining if Freshwater Welland EEC occurs on Lot 4, the Planning Proposal in part relies
on the conclusions derived from the Melaleuca Consulting report. The reliance of the Planning
Report on this report is questioned, given it concluded Freshwater Wetland EEC does not
cceur on Lot 4 and this finding is inconsistent with the later Blackwood (May 2014) and
GeoLINK (2016) reports which correctly confimm the exist of subject EEC on Lot 4.

Figure 1: Regenerating Freshwater Wetiand EEC growing in the north-western corner of Lot 4.

Grass Owl Occurrence

Both the Blackwood and GeoLINK reports conclude that due to slashing works, Grass Owils are

no longer expected to occur within the development site. However, as is demonstrated by

Figure 2, the higtoric Grass Owl records (detected by Council and the applicant) are located to

the south of the recently established rural fence which is located outside of the areas currently
lashed by the landowner.
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Figure 2: Depicting the location of Grass Owl records detected by the applicant and Council
2005-2006

It is noted that in reaching the above conclusions, neither consultant has undertaken any
detailed review of the site to determine the species long-tarm aseociation with Lot 4. This iseue
wae diecussed in a 2008 file note which stated:

*Grass Owls were also flushed by myself at two (2) additional locations on Lot 4 different days
during May 2006 {See Figure 2). Furthermore, historical records indicate that up to four Grass
Owls have been recorded on the subject property (Macizjewski 1996). P. Scheittzer, (pers.
comm.) confirmed thal two (o three Grass Owls have been consistently flushed from the site
over the years up until 2005".

And

“Far North Coast County Council has undertaken Groundsel control on Lot 4 for over 15 years.
During these works Grass Owls were always cbserved. Furthermore, over a six (6) to seven (7)
year period prior to 2005 Grass Owls were constantly flushed from the same area of habitat on
Lot 4°.

In addition, the GeoLINK report is somewhat confusing in the manner it deals with the species
p andlor ab on Lot 4. While the review states the site should be considered as
potential habitat for the species, it does not propose to additional survey work to answer this
question. Il is also noled that GeoLINK states “it should be noled Grass Owis may potentially
the roost in the reed —dominaled vegetation to the east of the site” This arsa, which is the
Freshwater Wetland habitat, is included within the development footprint.

Whilst it is acknowledged Mr Parker undertook addition Grass Owl surveys in 2011 and 2012,
the rigour of these surveys are questioned given:
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= each survey pericd was restricted to one night of call playback (inconsistent with DEC
Guidelines);

= when surveyed, at least two call broadcast sites were used for each night of survey
(inconsistent with DEC Guidelines); and

= the majority of the survey effort was undertaken outside of the species breeding season,
which coincides with peak detection rates.

This, coupled with the issues raised in the Blackwood report of Mr Parkers ecological
assessment of Lot 4, raises significant queries of the rigour of that survey work.

Threatened species Habitat

The GecLINK Pear Review Report appears not to have any regard for the range of threatened

species of fauna considerad within the Aspect North (2005) and Blackwood (2014) ecological
ts, as pc ly occurmning on the subject site_ Instead, the Peer Report only

addresses the issues raised in OEH's submission from March 2015.

In addition, upon reviewing Section 3.1.1 of the Peer Review Report, it is unciear whether
GeolLINK has been provided with Council's historical ecological file notes associated with the
development site.

Predicted Impacts to EEC Habitat

To date, neither the rezoning proposal andlor the Peer Review Reporl documents have
compiled andler identified what impact the development will have on the EEC. Figure 3 depicts
the location of the development footprint, as it relates to mapped EEC habitat The direct

impacts of the proposed development on EEC habitat are depicted in Table 1.

Figure 3. EEC habitat to be directly impacied by the proposed deveboment,-
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Vegetation Location Area Impacted
Community
Freshwater Wetland Eastern Wetland 3 ha
North western wetland 1 ha
APZ wetland 0.77ha
Swamp Oak Forest Central corpses 1.4 ha
Total EEC Loss 6.10ha

Table 1: EEC habitat to be directly impacted by the proposed rezoning

view vernmen mi
While Section 1.2 of the Peer Review Report refers to public authority consultation, it remains
unclear where the Peer Review Report has addressed the issues raised by the agencies.

For instance, the OEH concludes that “Apply an E2 Environmental Conservation zone (or other
suitable landuse zone) to any land within the planning area containing high conservation values
[ie Freshwater Wetlands EEC and habitat for the Grass Owl). However, the Peer Review
Report does not provide any commentary on this issue andior any of the other
recommendations contained within the OEH submission.

Similarly, when discussing buffering of adjacent ecologically important habitats, the Peer
Review Report is equally non-commitial. Given that the development will directly remove over
S54ha of EEC habitat, is gquestioned whether any buffers are being provided to the high
conservation valued vegetation communities growing on Lot 4.

In relation to buffer suitability, the Peer Review Report is somewhat unclear, given it confirms
the buffers have “not been determined from any ecclogical perspective, but have been
dstermined by bushfire requirements”. Despite not knowing the final form of the buffer, the Paer
Review Report concludes the 21m wide buffer is generally considered adequate if stormwater is
not discharged into the conservation area.

Given the proposed buffers are well below the bufler widths recommended by the state
government agencies, and given it is not based on the ecological values of the land, it remains
unclear how the Peer Review Report can conclude the proposed buffer distance can be
considered to be adequate.

One of the fundamental questions the rezoning process needs fo establish is “what are the
ecological significance/constraints of Lot 47", In addressing this matter, the indirect impacts of
the proposed rezoning also need to be identifisd and assessed. Indirect impacts include:

* The sustainability of rezoning land that reguires a significant amount of fill material given
the imited fill matenal located within the Shire,
* 'What hydrological impact will the fill have on the remainder of the Freshwater Wetland
EEC;
* The functionality of stormwater discharge from the development. In addressing this
matter it is noted the owner of Lot 4 does not have direct access to the river,
* The potential for the buffer zones (inclusive of fill) to import and promote weed growth
into the adjacent wetiand EEC;
* Loss of Grase rcoeting and foraging habitat in relation to home ranges; and
Increased predation of domestic animals on wildlife within the offset area.
Based on identifying the full range ecologically constrainis associated with Lot 4, the ecological
Peer Review Report should assess whether the land is suitable to be rezoned for residential
purposes. To date, it would appear, this step has been overlocked given the Peer Review
Report and planning report appear to focus directly on proceeding to biobank offsetting, rather
than avoiding areas of environmental constrained lands. These outcomes can primarily be
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achieved by reducing the development footprint to reflect the area of land current zoned RU2 in
the ELEP 2012.

Blake 1: Looking south west. Standing water within Phragmites australis dominating the
wetland.
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Plate 2: Looking west. Eastern edge of the Freshwater wetland EEC.
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Plate 3. Looking west. Standing water within Phragmites australis dominated wetland.
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Plate 5: Looking east. Standing water within Phragmites australis dominated wetiand
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4.  Public and Environmental Health Comments

Mosquito Management

As previously outiined in the memo dated 24 February 2015, conclusions outlined in the
Mosquito Impact Assessment (MIA) prepared by Darryl McGinn dated 30 September 2005
(16/20233) relate to a different site layout and development area to that which is cumently

proposed.

The assessment discusses the developments ability to remove a large portion of the known
breeding site and the inclusion of 20 - 30 m buffers by way of road corridors between housing
allotments. This varies to that which is currently proposed.

Figures 1 to 4 show the differences in the cumrent proposal, to that assessed at the time the
mosquito assessment was camied out. In addition the management of stormwater from the site
has been amended.

The objectives of Chapter 2 Section 3.6 of Council's Development Control Plan 2012 are to:
* Minimise nuisance and health risk associated with moequitoes; and
* Minimise human contact with mosquitoes.

The site is located on land identified as Coastal Plains and Lowlands and high risk area on
Council's Mosquito Management Map. These areas are much more likely to be affected by
significant mosquito outbreaks.

Due to the differences between the former and current proposal and DCP requirements, an
additonal mosquito assessment is necessary to take into consideration aspects of the most
recent proposal. This will enable the entomologist to assess current stormwater management
syslem design, revegelation, vegetated bufier design and present-day potential for mosgquito
nuisance, and health risk associated with the proposed development. This should also include
the area to the south proposed to be used for a restaurant/café, education facilty and dwelling.
This assessment must refizct the mosguito management requirements cutiined in Chapter 2
Section 3.6 of Council’s Development Control Plan 2012,
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Figure 1. Conceptual Layout of Proposal Included in Mosquito Impact Assessment 2005
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Figure 4 — Concept Flan of the proposed subdivision and development

(August 2015)
Figure 2. Extract from Burns Point Ferry Road Planning Proposal May 2016
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Known Mosquito Breeding

Figure 3. Known Mosquit

Figure 4. Impact of Known Mosquito Breeding Area of 2005 Development Footprint
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Although the Peer Review Report prepared by Geolink, dated March 2016, states no further
assessment is necessary at this stage, it is at this eary stage of the development process
where mosquito management controls can be incorporated into the development design, such
as nominating mosquito buffers.

Completing the required additonal 1ent and incorporating adequate controls at this time
will also assist with the assessment process al development application stage.

The need for further entomelogical aseesement was also identified in the NSW Planning and
Environment Gateway Determination dated 25 September 2014,

Acid Sulphate Soil

The Acid Sulphate Soil Planning Maps show the site as Class 2, which indicates thers is a high
likelihood of acid sulphate soils occurring. Although the results of s0il sampling did not indicate
the presence of acid sulphale soils, an Acid Sulphate Scil M ent Plan has been
prepared as a precautionary measure. Although an acid sulfate scil assessment was not
undertaken for the site to the south proposed to be used for a restaurant/café, education facility
and dwelling this could be carried out as part of the development application stage.

The submitted information is sufficient for the current planning proposal with the need for the
implementation of an Acid Sulfate Soil Managemeant Plan at the construction works stage.

Land Contamination

Preliminary investigations outlined in the Contaminated Site Investigation prepared by EA
Systeme, dated S September 2015, indicates the site has been used for potentially
contaminating activities. Sampling has indicated lead levels exceeded the health investigations
levels in the north western portion of the site. This was likely due to the area being used for
garbage disposal.

Additional investigations are reguired lo further determine the extent of land contamination.
Ground water contamination investigations need to be camied out due to the high ground water
levels. These investigations also need to take into account the area of land on the southern
portion of the site proposed to be used for commercial and residential purposes.

These investigations need to comply with the requirements of current EPA guidelines, SEPP
No. 55 Remediation of Land and Council's Management of Contaminated Land Policy, to
ensure the site is suitable for the proposed use and will pose no unacceptable risk to human
health or the environment.

| agree with the conclusions outined in the Civil Engineering Assessment prepared by
Hammeond & Associates Civil & Structural Engineers, dated December 2014, and Peer Review
Report prepared by Geolink, dated March 2016, that the abovementioned information is
adequate and that further information can be provided at the development application stage.
This is with the exception of the site in the southem portion of the property. SEPP 5S outlines
that risks asscciated with land contamination should be assessed at the carliest stage of the
planning process. Therefore a land contamination assessment of the proposed site should be
carried out in accordance with current EPA guidelines, SEPF No. 55 Remediation of Land and
Council's M g nt of Contaminated Land Policy

In relation to your questions of 20 July 2016: “is there any flexibility at the planning proposal
stage to defer further consideration of the land contamination issue relating to the proposed
1300m’” site pending the location of the site being determined?”, please refer to the pravious
comments in this memo on page 3 which request that detailed planning occur as part of the
planning proposal for the proposed restauranticafé/dwelling etc. site.
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Groundwater Extraction

Due to the high ground water level, an application for a Groundwater Licence from the
Department of Primary Industries — Office of Water may be required. This is something that
may be required at development application stage

Controlled Activity Approval

A controlled activity approval may be required from the Department of Primary Industries —
Office of Water should works be carried out with 40 meters of a water course (Emigrant Creek).
Again this can be conditioned at development application stage. Howsver, depending on the
works and who carries out the work an exemption may apply.

Aircraft Noise
The development site is not impacted by Australian Noise Exposure Forecast Contour Map and
therefore is not subject to aircraft noise.

Impact on Amenity/l and Use Conflict
The proposal involves incorporating development for live-work purposes in the R2 Zone. This is
to include each development containing a dwelling and one of the following:

» Light Industry, or

+ Business premises, other than a funeral home, or

+ Office premises.

This includes reslrictions on the work component of the development which must not exceed
whichever of the following is the greater:

* 120m°,

® 0.2-1 floor space ratio

With the requi it for the iated dwelling to not have a floor space ratic exceeding
0.51.

It is understood that under the Ballina Local Environmental Plan 2012 light industry is defined
a3

light industry means a building or place used to carry out an industrial activity that does not
interfere with the amenity of the neighbourhood by reason of noise, vibration, smell, fumes,
smoke, vapour, steam, sool, ash, dus!, waste water, wasie products, grit or oil, or otherwise,
and includes any of the following:

(a) high technalogy industry,
(b) home industry.

It is understood that this could include any of the following:

industrial activity means the dacturing, production, embling, altering, formulating,
repairing, renovating, ornamenting, finishing, cleaning, hing, di tling, transforming,
processing, recycling, adapting or servicing of, or the research and development of, any goods,
substances, food, products or articles for cial purp , and includes any storage or
transportation a iated with any such activity.

high technology industry means a building or place predominantly used to cary out an
industrial activity that involves any of the following:

(a) electronic or micro-electronic systems, goods or components,
(b) infarmation technology (such as computer software or hardware),
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(¢) instrumentation or instruments of a scientific, industrial, technological, medical or similar
nature,

(d) biological, pharmaceutical, medical or par dical systems, goods or comp ts,

(e) film, television or multi-media technologies, including any post production systems, goods or
components,

(f) telecommunications systems, goods or components,

(g) inable energy technologies,

(h) any other goods, syst or P its intended for use in a science or technology
related field, but does not include a building or place used to carry out an industrial activity
that presents a hazard or potential hazard to the neighbourhood or that, because of the
scale and naiure of the processes involved, inteiferes with the amenity of the
neighbourhood.

Note. High technology industries are a type of light industry—see the definition of that term in
this Dictionary

home industry means a dwelling (or a building ancilary to a dwelling) used by one or more

permanent residents of the dwelling to camy out an industrial activity that does not involve any

of the following:

(a) the employment of more than 2 persons other than those residents,

(b) interference with the amenily of the neighbourhood by reason of the emission of noise,
vibration, smel, fumes, smoke, vapour, steam, soof, ash, dust, waste water, waste
products, grit or oil, traffic generation or otherwise,

(c) the exposure to view, from any adjacent premises or from any public place, of any unsightly
matter,

(d) the exhibition of any signage (other than a business identification sign),

(e) the sale of items (whether goods or materials), or the exposurs or offer for sale of tems, by
retail, except for goods produced at the dwelling or building, but does not include bed and
breakfast accommodation or sex services premises.

Note. See clause 5.4 for controls relating to the floor area used for a home indusiry.
Home industries are a type of light industry—see the definition of that term in this Dictionary.

Although the definition for light industry includes an industrial activity that does not interfere with
the ity of the neighbourhood, the potential to mitigate the potential impacts on the amenity
from the proposed development must be considered at this early stage. Such controls could be
to restrict the permitted activities on the site close to residential areas on Burns Point Ferry
Road and residents and caravan park to the west of the proposed development, to those uses
that are less likely to impact on the amenity, such as business or office premises.

The installation of acoustic fencing to the eastern and western site boundaries could also be an
option for mitigating noise impacts on nearby residents.

business premises means a building or place at or on which:

(a) an occupation, profession or trade (other than an industry) is camied on for the provision of
services directly to members of the public on a reguiar basis, or

(b) a service is provided directly to members of the public on a regular basis, and includes a
funeral home and, without limitation, premises such as banks, post offices, hairdressers,
dry cleaners, travel agencies, internet access facilities, betting agencies and the like, but
does not include an entertainment facility, home business, home occupation, home
occupation (sex services), medical centre, restricted premises, sex services premises or
veterinary hospital.

office premises means a building or place used for the purpose of administrative, clerical,
technical, professional or similar activities that do not include dealing with members of the
public at the building or place on a direct and regular basis, except where such dealing is a
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minor activity (by appointment) that is ancillary to the main purpose for which the building or
place is used.

Other controls could include building design, individual lot layout including setbacks to reduce
the potential impacts on neighbouring residents within the development. Site specific controls
such as these could be included in Council's Development Control Plan.

It may be irresponsible to disregard such controls at this early stage and leave the management
of amenity issues to individual lot owners and Council staff to folow-up on amenity complaints.

It appears the submitted planning proposal fails to adequately address potential land use
conflict issues thal may arise as a result of the proposed live-work development.

In addition the Infrastructure SEPF Iincludes internal noise goals for new sensitive
developments along major roads. For new residential developments adjacent to busy roads,
internal noise levels of 35 dB(A) have been set for bedrooms dunng the night time and 40
dB(A) for other habitable rooms (LAeq).

While these requirements in the Infrastructure SEPP apply to specific highly trafficked roads
[roads with an annual average daily traffic volume of more than 40,000 vehicles (based on the
traffic volume data published on the website of the RTA)] the NSW Road Noige Policy outlines
the information in the SEPP can be used when designing developments near other highly traffic
roads.

The potential noise impacts, goals and mitigation m were not adequately addressed as
part of the proposal and should be considered to allow appropriate noise mitigating measures
to be applied.

After reviewing the relevant documentation relating the current planning propesal and history of
the site, it is our opinion that the above issues must be considered and adequately addressed
at the planning proposal stage.

Please contact me if you require clarification on any of the matters raised

Andrew Smith
Manager Development Services
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THIS Deed of Agreement is made The aay of 2015 belween

lhe following Parlies:

PARTIES

Ballina Shire Council of 40 Cnerry Street BALLINA NSW 24/8 (“Council”)

2. Ballina Waterways Pty Limited of 4¢ Evon Street SOUTH PENRITH NSW 2750

lowner of Lot 4 OP 537419)("Developet”)

Background

A In 2012 the Developer raquested the Council fo initiate a Flarning FProposal to

amenc Ballina Local Envirormental Plan 2012 (“LEP"].The original reques’ was

amenced to provide for an amencment to the LEF to zore the Land part R2

Low Density Residentfial and part RU2Z Rural Landscape and to apply

approptiate planning controls to enable as acdifional cermitted uses “work”

related usss in the R2 zone anc a restaurant or café incorporating information

and ecucation facilities and o cwelling in the RU2 zone.

B. In order tc cevelop the Land for those uses it is necessary:

a. fo reserve part of the Land as a Biobank Site for the purpcse of o

Bobanking Agreement: and

b. for detdiled geotechnical investigations to be carried out on that cart

of the Land proposed to be developed for purposes other than

ervironmentz| protection.

C. The Developer is willing fo nave this Planning Agreement registered on the

fitle of the Land.

D. In ertering into this Agreement the Council does nol infend to fetter its

discretion with respect to any future development application relating to the

Land.

7 affinity_docnments hal T2 3 grme_rme_711 doex
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THIS DEED WITNESSES
1. Planning Agreement Under the Act

The Parties agree this Deed 's ¢ Flanning Agresment governsd by Subdivision
2 of Divisicn 6 of Part 4 of the Act.

2. Application of this Deed
The Planning Acrcement constituted by this Deed apples tc the Lanc.
3. Operation of this Deed

3.1 Until this Deed operates, ths document constifutes the Developer's
irrevocable offer to enter into the Deed if the LEP is amended generally

in cccordance with the Plarning Procosal.

3.2 Ihis Deed becomes cperative from the date on which the LEP s

amended generally in accordance with the Planning Froposal.
4, Definitions and Interprefations
4.1 Ir this Dead the following definitons apply:
Act mzans the Environmenial Flanning and Assessmsnt Act 1979,

Biobanking Agreement means cn agreement under Division 2 of Part

7A of the Threotenzd Species Conservation Act 1995,

Blobank Site has tne same meaning as in the Threarensd Species

Conservation Act 1995,

Dealing. in relaticn to the Land, means, withcut limitotior, seling,
fransterring,  assigning.  mortgaging, charging,  2ncumberng,  or
otherwse dealing with the Land out does not include the registration

of a plan ot subcivision relating to the Land.

Developer means Baling Waterwoys Pty Limited o its servants,

successors, agents or assigns.

z 'z ffinity_documents ballJ02 16021 3grme_rme 011 doex
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Development hcs the same meaning as in the Act.
Development Application has the samc mcaning as in the Act.
Development Consent has the saome mmeaning as in the Act.

Environmental Planning Instrument has the same meaning as in tha

Act.

Land mcans:

Lot 4 D= 537479 being land at Burns Ferry Point Road West Ballinc
LEP means Ballina Local Environmental Plan 201%.

Malterial Public Benefit mcars the matericl public bencfit described in

Scheoule | to this Decd.

Complying Development Cerlificate has the same meaning as in the
Act.

Construction Certificate has the same meaning as in the Act.
Party mcans a Party to this Decd including its succcssors and assigns.

Planning Proposal means plarning croposal FP_2014_BALLI_D07_00 as
registered with the New 5Scuth Wales Department of Flannng &

Cnvironment in relation to the Land.

Regulation means the Environmental Planning ond  Assessment

Regulation 2000

4.2 In the interpretation of this Deed, the fcllowing provisicns apply

urless the context otherwise requires.

i

'a) Headings are inserted for convenience only and do not

affect the nterpretation of this Deed.
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b A reference in this Dead fo a business day mz=ans a day
other than a Saturdoy or Sunday on which baonks are

oper for business generally in Sycney.

el It the day on which any act. matter or thing is fc be done
under this Deed is not ¢ business dcy, the act, matter or

thing must be done on the next bus nass dcy.

idl A reference in this Deed ‘o dollars or § means Australian
dollars and all cmounts payakle under ths Deec are

pavcble in Australian dallars.

jel A referenca in this Deed fo ary law. legislalion or
legiclatve pravision includes any statutory modification,
amendment, or re-snachment, ond ony subordinale
legislalion or regulalions issued under hal legislalon or

legislative provision.

if) A reference in this Deed to any agreemeant, deed or
document is to that agreement, deed or document cs

amendec, novdted, supcp emented or replaced.

ial A reference to a clause, part, schedule or attachment is
arefererce to a clause, part, schedule or attachmen® of
or fo this Deed.

ih An expression imporling o nalural person includes any
company. frust, partnersnip, joint venture. asscciation.

body corporote or government agency.

i) Where a word cor phrase is given a defined meaning,
another part of speech or other grammatical form in
respect of that word or prarcse has a cotresponding

meaning.

i A word which denotfes The singular denctes the plural, a
word which denotes the plural denotes the singular, and

areference to any gender denotes the other genders.
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k) References to the word “include” or “including” are fo

he construed without limitation.

) A reterence fo this LCeed ircludes the agreemsnt

recorded in this Deed.

m) A rsference to a Porty to this Deed includes a referencs
to the servants, agents and contractors of the Party, and

the Party's successors and assigns.

ni Any Schedulss and afttachmeants form part of this Ceed.

4.3 In the interpretation cf this Deed terms defined in the Act or the LEF
have the same mecning as n these instruments unless elsewhara
defined inthis Cead.

Material Public Benefit to be Provided under this Deed
The Parties agree that:

5.1 Pricr to the grant of any Development Consent for any Develcpmeant
of the Lland pursuant to anc permitted in the RZ Low Oensity
Residential or RUZ Rural Landscape zone or pursuant to the Additioral
Permitted Use provisions cf Scnedule 1 of the LZP [other than o
Development Apglication for the subdivision of the Land o create an
dlletment for tne intended Biobark site or other activitiss in pursuit of
the registrafion of the Biobanking Agreement). the Developer will
provice the Material Public Benafit set out in Cause 1 of Schedule 1 of
this Deed.

52  Prior to the lodgement of any Development Appication for any
Development of the Land pursuant to and sermitted in the R2 Low
Density Residential or RU2 Rural Landscape zone or pursucnt fo the
Additional Permitted Usc provisions of Schedule 1 of the LEP relating to
the Land {other than ¢ Development Application tor the construction
of a tral fil embankmert with seftflemen monitoring plates), the
Developer wil provide the Material Puklic Benefir set out in Clause 2 of

Schecule | cf this Deed.
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6. Registration of this Deed
This Decd i= requircd to be registered.

7. Assignment and Dealings

The Developer shall not sall, transfer, assign or novate or similarly deal with

("Dealing") its right, fitle cr interest in the Land or cny of its rights or obligaotiors

under this Deea, or allow any inferest in them to arise or he varied unlass the

Developer:
/. Gives the Councl no less than 28 days' nctice in wiriting of the
proposed
Dealing: and
7.2 Procures that the fransferee, assignee o novatee executes and

delivers to tne Council prior to any sueh Dealing Taking effect a deed

in favour of the Council in form and subslonce acceplablz lo the

Council. ocling reasonably whereby the trarsferee. assignes or

novatee becomes contractually bound with the Council to perfarm all

of the Developer's obligations and hove the benafit of the Developer's

righls under Ihis Dzed.

8. Review of this Deed

Any amendment of revocation of this Deed shall be by agreement in writing

and in complicnce with section 93C of the Act.
9. Dispute Resolution

9.1 Noftice of dispute

If a Party claims that a dispute nas arisen under this Deed (“Claimant”],

it must cive written notice to the other Party (“Respondent™) statng the

matrers in dispute and designating as its representative a person to

nzgotiate the dispute ("Claim Notice™).
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~J

No Party may start Court proceedings (except for proceedings seeking
inferlocutory relief! in respect of a dispute unless it has first complied

with this clause.
9.2 Respornise to nofice

Witnin ten business days of receiving the Claim Notice, the Respordznt

must notify the Claimant of its representative to negotiate the dispute.
93 The nominated representatives must:
i) Meet to discuss the matter in good faith within 5 businass days
after services by the Respondent of notice of its representative;

i) Use reasonoble enceavours fo setfle or resolve the disputs

within 15 business doys after they have met.
9.4 Further notice it not seftled

If the dispute is not resolved within 15 business days after the
nominatec representatives have met, either Party may give to the
other o written notice cdlling for determination of the dispute (“Dispute
Notice") by meciation under clause 2.5 or by expert determinction

under clause ?.6.
95 Mediation
It a Farty gves a Dispute Notice calling tor the dispute to be mediatea:

i) The Farties must agree tc the terms of reference of ths
mediation within five business days of the receipt of the Dispute
Notice (the terms shdll include a requirement that the mediotion
rules and the Insfitute of Arbitrators and Mecictors Australia

'NSW Chapter] apply);

i) The medialor will be agreed bzlween the Parlies, or failing
agreement within 5 business days of receipt of the Disputs

Nofice. either Party may request the President of the Institute of
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Arbitrators and Mediators Australia (NSW Chapter) to appoint a

mediator;
(i) lhe mediafor appointed pursuant to this clause must;

jal llavs reasonable qualifications anc practical experience

in the area of disputes; and

la]] Havs no interest or duty whicn conflicts or may conflict
with his function as mediator, h2 being raquired o fully

disclose any such inferest or duty before his appaointment:

liv) The mecgictar shal be required to underfake 1o keep
caonficential all matters coming to his knowledge by reason of
his appoirtment and pertormance of his duties;

v) The Farties must within & business doys of receipt of the Dispute
Notice nolify each other of their represertatives who wil be

involved in the mediation.

{vi) The Parties aogree to be bound by a meadiation seftlement and
may only iniliale udicial proceedings in respecl ol o dspule
whic:h is Ihe subjecl of a medialion selllemenl Tor The curpose of

erforcing thal medialion sefllermenl.
(Vi) Inrelation to costs and expenses

jal Eoch Party will bear their own professional anc excert

costs incurred in connectior with the meadiation; and

1s]] Ths cost for the mediator will be shared ecually by the
Fartes unless the mediator defermines a Poarly hos
engoged in vexalious or unconscionable behaviour in
which case the madiafor may require the full cost of the

mediation to be borne by that Party.

9.6 Expert Determination
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If the dispute is not resolved under clause 9.3 or 9.5 the dispute may. by
agreement between the Porfies. both acting reacsoncbly having
tegard fo the nafture of the dispute. be resclved by expert

determination, in wnich event:

i) Ihe dispute must be determined bty an independent expert in

‘he relevant field:

fal) Agreed upon anc appointed jointly by the Council and
the Developer; or

') In the event that no agreement is recched or
apnointment made within 30 business doys, appaonfed
on application of a Farty by the then current President of

The Low Sociely of New Soulh Wales;

i) The expert must be appcinted in writing and terms of the

appoeirtment must not be inconsistent with this clause;

il The determination of the dispute by such excert will be mades as
an expert and not as an arbtrater and will be in writing and

containing reasons for the determination;

fiv) The =xperl wil delermins the rules of the conducl for [he
process. but must conduct the process in accordance with the

ules of natural justice:

V) Eccn Party will bear its own costs in connaction with the process
and the delermination by the expert together with an equal

proportion of the expert's fees ond costs; and

Iwi) Any determination made by an expert pursuant fo this clause is
final and binding upon the Partics ecxcept where the
determinafion is in respect of, or rclates to, termination or
purpeoricd termnation of this Deed by any Party, in which cvent
“he expert is deemed fo be giving © non-tinding appraisal and

any Party may cammence litigafion in relation to the dispute it it
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0N

has not been resolved within 20 business days of tThe exoert

giving his decision.
9./ Litigation

If the dispute is not fnally resolved in accordance with this clause.

either Marty is ot liberty to litgate the dispute.
9.8 Confinua to Perform Obligations

Each Party must contnue to perform its obligations uncer this Deed,

notwithstanding the existence of a dispute.
Enforcement

Nothing in this Deed prevents either Party from exercising any function under
the Act ar anv othar Act or Law relating fa the enforcement of any aspect of

Ihis Deed or ary maller fo which Ihis Agreemenl relales.
Nofices

1.1 Any nctice, consent, information. application or request that must or
may be given or made fo a Party under this Deed is anly given or

made if it is in writing and sent in one of the following ways:
|a) Delivered or posted to that Party atits addrass set out below: or

b) Faxed or emailed to that Party at its fax number or emcil

address set cut below.

Council

Aftention:  General Monager

Address: 40 Cherry Street BALLINA NSW 2478
Fax Number: 02 6686 7035

Developer

Aftention:  Ballina Waterways Pty Limited
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12.

11

Adldress: 2 Castlereagh Street, PENRITH NSW 2750

Email addrcss: matthew@frecburnsurveyors.com

11.2  If a Farty gives the otner Farty three business days' notice of o changs
of its postal or email address or fax number. ary nofice. consent,
information, cpplication or request is cnly given o made by that other
Party if it is delivered, posted. sent or faxed to the lctest postal or email

address or fax numlber.

1.3 Any notlice, consent, information, application or request is fo be

tfreated as given or made at the following fime:

(a) Ifitis delivered, when it is left at the relevant address.
b) If it is sent by post, 2 business days after it is posted.
c) If il is senl by fax. as soon as The sender receives from lhe

sendear's fox maching a report of an eror free transmission to the

coract fax number

id) If it is sent by emal, as socn as the sender has sent the emcil

without receipt ot o message that the email was undeliverable.

11.4 If any notce, consent, information, application or request is delivered
or sent via email or any sror free fransmission report in relation to it is
received, on a day that is not a business day, or if on a business day,
after 5:00pm on that day in the place of the Party to whom it is sent, it
is 7o be freated as being given or made ot the beginning of the next

business day.
Approvals and Consent

Except as othemwise set out in this Deed, and subject to any stotutory
obligations, a Party may give or withhold an apzaroval or consent to be given
under this Deed in that Party's absolute discretion ond subject to any
condifions determined by the Party. A Party is not obliged to give its reasons

for giving or withholding corsent or for giving consent subect to conditions.
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Assignment and Dealings

Until the Material Puklic Bencfit is provided in full, the Developer cannot scll,
tfranster, assign, rovate, charge, encumber or otherwise deal with the Land or

aftempt or purpott fo do so urless the Developer:

13.1  Cives Council no less than ter 10 business days' natice in writing cf the
proposad sale, transfer, assignment, novction, charge, encumbrance

or other dealing with its rights in respect o the Land;

13.2 Procures hot any buyer, transferce, assignee or novatee cromptly
executes o Deed in favour of Council wheteby the buyer, transferse,
assignee or rovatee becomes cortractudlly bound with Council to

pcrform the Developer's obligations under this Deed.

Costs

Council's cosls of and incidental lo the preparalion and execufion of This
Deec and any related cocuments and registration of same shall be borme by

the Developer.
Entire Deed

Ihis Deed contairs everything fo which the Parties have agreed in relatfior to
the matters it deals with. Mo Party can rely on an earier document, or
anything said or done by another Party, or by a director, officer, agent or
employee of that Party, before this Dead was execufed, except os permitted

by law.

Further acts

Each Party must cromptly execute dll documents and do all things that
another Party from time to time reasonably requasts ro affsct. perfect or

complete this Deed and all transactions incidental to it
Governing law and jurisdiction

Ihis Ce=d is governed by the law of New South Wales. [he Parties submit to

the nonexclusive jurisdiction of its courts and cour's of appeal from therm. The
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18.

19.

20.

21.

22,

13

Parties will not cbject to the exercise of jurisdiction by those courts on any

hasis.
Joint and individual liability and benefits

[xcept as otherwise set out in this Deec. ary agrzement. covenant,
representation or warranty under this Deed by 2 or more persons binds tham
jointy and each of them individually, cnd any benefit in favour of 2 or mors

perscns is for the benefit of them jointly cnd each of them indvidually.

No fetter

19.1  Nothing in this Deed shall be construed as requiring Council to do
anything that would czuse it fo be in breach of any of its abligations at
law, and without limitaticn, nothing shall be corstrued as imiting or

fettering in any way the exercise of any statutory discretion or duty.

19.2  Ths Deec does not restrict the craaticn of easements for Council
approved purposes nor fetfter the creatfion of Bioban< credits which
can kte used to improve or maniain biodiversity values cf the Land.
B'obank cradits created on the Land may be used to offset the impact
of development on the Land and the impact of development on other

lanz, pursuant to the Threatered Soecies Conservation Act 1995,

Representations and warranties

The Partiss represert and warrant hat they have power to enter info this
Deed and comply with their obligations under the Deed and that entry intc

this Deed will not result in the breach of any law.

Severability

If a clause cor patt of a clause of this Deed can be read in a way that makes it
ilegal, unenfarceable or invalid, but can also be read in a way that makes it
legal, enforczable and valid, it must be read in the latter way. If any clause or
part of o clause s illecal, unenforceable or invalid, that clause or part of o
clause is to be freated as ramoved from this Deed but the rest of this Deed is

nct affected.

Modification
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No modification of this De=d will be of any force or effect unless it is in writing

and signed by the Parties to this Deed.

23. Waiver

The fact that a Farly fails to do, or delays in doing. something the Party 's
entitled to do uncer this Deed, does not amount to a waiver of any oblgation
of, or breacn of okligation by, another Party. A walver by a Farty is cnly
cftective if it is in writing. A writtcn waiver by a Party is only cffective in rclation
to the porticular obligation or breach in respect of which it is given. It is not to
be taker as an imglied weoiver of any other obligation or brecch or as an

implied waiver of that obligation or breach in relation to any other occasion.
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]

EXECUTED by thc Partics as a Dced.

EXECUTED BY THE COUNCIL OF THE
SHIRE OF BALLINA

CXCCUTCD BY BALLINA WATERWAYS
PTY LIMITED

Director [ Secretary
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SCHEDULE 1 - DEVELOPMENT CONTRIBUTIONS SCHEDULE

The Developer agrees to arovide the following materal benefits:

Prior to the grant ot Develcpment Consent for any Cevelopment of the Land
pursuant to and permitted in the R2 Low Density Residential or RUZ Rural
Landscaps zone or pursuant to the Additional “ermitted Uze provisons of
Schedulz | of the LEF ([other than < Development Apclication for the
subdivisicn of the Land fo create an allotment for the intendec Biobark site or
other activities in pursuit of the registraticn of the Bicbanking Agreement), the
whole of that part of the Land zoned RU2 Rural Landscape undsr the LEP shall
be the subject of a Bicbcnking Agreement pursuant fo Division 2 of Part 7A of
the Threartened Species Corservation Act 1995, Tnhe Biobanking Agreement

shall:
establish as a Biobank Site that part of the Land to which it applies:
i. beregistered on the fille for that part of the Land: and

ii. remain in perpetuity in accordconce with Division 2 of Part 7A of the
Threafened Species Conservation Act 1995 aond the Threatened

Species Conservafion [Biodiversity Banking) Regulaticn Z008.

Prior to the lodgement of a Developmant Application for any Development
of the Lond pursuant to and permitted in the RZ2 Low Density Residential or
RUZ Rural Landscape zone or pursuant tc the Additicnal Permitted Use
provisicns of Schedule | ot the LEF (other than a Devclopment Application tor
the constructicn ot a trial till embankment with seftiement monitcring plates)
comprenensive and detailed geotechnical 'nvestigations shall be caried out
to accurately assess the required depths of fil for preloading including the
canstruction of a fridl fill embankment with setflement monitoting plates.
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Environmental Planning and Assessment Regulatfion 2000

(Clausc 25E)

Explanatory Note

Draft Planning Agreement
Under s93F of the Environmental Planring and Assessment Act 1579
Parties

Ballina Shire Council ABN 53 29 887 369 of 40 Cherry Street, Balina, NSW 2478

({Council)

Ballina Waterways Ply Limited of 45 Evan Street South Penrith NSW 2750
(Landowner of Lot 4 CP 537419)

Descripfion of Land to which this Draft Flanning Agreement applies:

Lot 4 DP 537419 (the Land)

Description of Proposed Change {o Environmental Planning Instrument, Ballina Local

Environmental Plan 2012 (BLEP 2012)

The changes proposcd to BLEP are as fol ows:

e An amendment to changs the zoning of part of the Land from U2 Rura

Landscape zone to R2 Low Density Residential zone.

e  An amendment to incorporate that part of the Lanz zcned 1(d] Rural (Urban
Investigation) zone under the provisions of Ballina Local Environmentzl Plan
1987 (BLEP 1987) and asply a part R2 Low Density Residential zone and o oart

RU2 Rural Landscape zone fo the Lond.

e An amendment to permit live — wortk purposes within the 22 Low DCensity

Residenfticl zone proposed for the Land as additional permitted uses.
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»  An amendment to apply a 0.7:1 Floor Space Rafic to that pert of the Land

proposed to be zoned R2 Low Density Residential zone.

»  An amendment to apply a 40 hectare minimum lot size to that part of the

Land proposed fo be zoned RUZ2 Rural Lancscape zone and a 450m¢

minimum lot size to that part of the Land proposed to be zoned R2 Low

Density Rasidential.

o Anamendment toc apply on 8.5 mefre maximum building height provision to

the Land.

»  An amendment to apply a 2 7metre Australian Height Datum (AHD) Ruilding

Height Alowarce to the Land

»  Arnamendment to remove the Strategic Urban Growth Area ctfeciation from

the Land and associated changes tc butter areas.

»  Amendments to incorporste that part of the Land zoned under the provisiors

of BLEP 1287 and show such land on the Land Application Map, Acic Sulfate

Soils Map and the Flood Planning Map.

» A amesndmenl lo permil wilhin The area proposed 1o be soned RU? Rural

landscaps sons a reslavranl or calé incorporalng  informalion

rind

ecucalion facililies and a dweling. conlained within a cuwrlilogs having a

maximum area of 1300m?2 as on additional permitted use.

Summary of Objectives, Nature and Effect of the Drafi Planning Agreement

The Cbjectives, Mature and Effect of the Draft Planning Agreement is to ensure that:

a. part of the [ond is reserved as a RBiobarking Site for the pumposes of a

Biobanking Agreement. and

b. detailed gectechnical investigations are carred out on thar part of the

Land proposed to be develcped for purcoses other

than

environrmental protection to ensurs that it is suitable for cevelopment

for uses cermissible 'n the zone.

Assessment of the Merits of the Draft Planning Agreement
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The Planning Furposes Served by the Planning Agreement

The Planning Agrecment rcasonably provides for the achicvement of the following

planning purposes:

e to provde for the ervironmentcl and scological protecticn  and

erhancement of land in connection with the Develocment: anc

o to promote the orderly and economic use and devslopmert of the Lanc o

which the agreement applies.
How the Planning Agreement Promotes the Public Interest

Provides for local developrment in ¢ manner that protects environmental and social

valuss.
How the Planning Agreement Promotes the Elements of the Council’'s Charter

Ihe Planning Agreement, by making provision tor the reservafion ot parf of the Land
as o Biobank Site for the purpose of a Biebanking Agreement, and tor detailed
gesotechnical investigations to be caried out on that part of the Land proposed to
be developed for purpases other than environmental pratection, benelfits the wider

community ond promotes the following e ements of the Council's charter:

« ‘o properly manage, develop, protect, restore, enhance and conserve
‘he envircnment of the arsa for whicn it is responsible, in a manner that is
consistent with and promotes the principles of ecologicaly sustainable

development.

Whether the Planning Agreement Conforms with the Authority’'s Capital Works

Pragram

The Plenning Agreement does ncot affect or conflet with Council's Capital Works

Program.
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