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INTRODUCTION 

 
 
Site Details  
 
This planning proposal relates to a 56.6 hectare parcel of undeveloped land described as Lot 
4 DP 537419 (Lot 4) Burns Point Ferry Road, West Ballina.  
 
Lot 4 is bound to the east by Burns Point Ferry Road, to the north by River Street, to the west 
by Emigrant Creek and to the south by the Richmond River.  Lot 4 is contiguous with the 
existing residential areas of West Ballina. The location and extent of the subject land is 
shown in Figure 1. 
 

Background to the Amended Planning Proposal 
 
The Burns Point Ferry Road site has an extensive history of land use proposals.  A 
chronology of previous activity and Council resolutions, in this regard, is provided at 
Appendix A. Historically key issues have included conflicting information about the ecological 
values of the site and high potential for land use conflicts. 
 
Ballina Shire Council received a concept rezoning submission prepared by Planners North, 
on behalf of the landowner Ballina Waterways Pty Ltd, in July 2012. Appendix B contains a 
copy of the concept rezoning submission.  
 
The concept rezoning submission requested an LEP amendment which would permit the 
creation of Torrens Title live / work allotments (112), mixed use tourist and recreational 
precincts, an extension of local roads and infrastructure and the retention of the residue area 
as an environmental protection area.  
 
The Council initially considered the planning proposal at its Ordinary Meeting on 27 June 
2013. The matter was deferred for six months primarily to allow the proponent more time to 
undertake further ecological assessment to clarify the site’s environmental attributes and 
liaise with the Office of Environment and Heritage to finalise a proposed biobanking scheme 
for the site.  
 
At the time, environmental protection zones had been removed from the Ballina Local 
Environmental Plan 2012 (BLEP 2012) due to the NSW Department of Planning & 
Environment’s Northern Councils E Zone Review. As an alternative option to environmental 
protection zones, a Voluntary Planning Agreement (VPA) between Council and the 
proponent was proposed, involving Biobanking to achieve environmental offsets.  
 
When the Council again considered the planning proposal at its Ordinary Meeting of 23 
January 2014, the further ecological assessment had still not been provided by the 
proponent and the matter of environmental zones remained unresolved by the State 
Government. The Council resolved to continue processing the LEP amendment subject to 
the engagement of an ecologist to undertake an independent ecological assessment of the 
land (at the proponent’s cost). A copy of the report to Council and the resulting resolution are 
provided in Appendix C. 
 
Council engaged Blackwood Ecological Services to undertake the independent ecological 
assessment. Blackwood’s final report was provided to Councillors in May 2014. It informed 
the preparation of the then Concept Plan and Proposed Zoning Plan for the site. A copy of 
the Blackwood report is contained within Appendix D. The proponent subsequently provided 
a written commitment to enter into a VPA with the Council. Appendix E contains advice from 
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Planners North seeking to enter into a VPA to secure certain ecological outcomes for the 
site.  
 
At its Ordinary Meeting of 24 July 2014 the Council resolved to submit the planning proposal 
to the NSW Department of Planning and Environment for Gateway determination.  
  
On 25 September 2014, the Department of Planning and Environment issued a Gateway 
determination (see Appendix G) which allowed the planning proposal to proceed subject to 
conditions. The determination required the proponent to provide further detailed technical 
studies in regards to: 

- Ecological/ flora and fauna 

- Acid sulfate soils 

- Land contamination 

- Geotechnical 

- Stormwater impact 

- Entomological (mosquitoes) 

- Bushfire hazard 

- Archaeological/cultural heritage 

- Flooding 

 
The abovementioned studies form Appendices H to P to this planning proposal.  
 
Further information was also requested in regards to the proposed zoning, minimum lot 
sizes, height of buildings and environmental protection measures. 
 
In December 2014, the proponent provided the requested information and supporting 
technical studies (Appendices H to P). These were referred to various government agencies 
as well as to Council’s technical staff, in accordance with the Gateway determination. 
Responses received are contained within Appendix Q.  
 
In May 2015, the proponent was requested to provide additional information to address the 
issues raised in response to the review of the technical studies. 
 
In October 2015, the proponent submitted this additional information in the form of a Post 
Gateway LEP Amendment Report with amended technical studies. The report includes a 
revised Concept Plan (Figure 4) and requests changes to ancillary LEP maps: Proposed 
Zoning Map, Additional Permitted Uses Map, Lot Size Map, Height of Buildings Map. The 
Post Gateway LEP Amendment Report is contained within Appendix R.  
 
The proponent’s technical studies were the subject of an independent Peer Review and Gap 
Analysis undertaken by GeoLINK. GeoLINK’s Peer Review and Gap Analysis report is 
contained within Appendix S. The GeoLINK report recommended that the proponent address 
minor information gaps prior to the planning proposal proceeding. These matters were 
addressed through the submission of supplementary reports in May 2016, relating to 
stormwater management and traffic management. Supplementary reports are contained 
within Appendix W.  
 
The planning proposal the subject of the September 2014 Gateway determination proposed 
to apply an IN2 Light Industrial zone to part of Lot 4. Dwelling houses were also proposed to 
be permitted with development consent.  
 
Following further consideration of potential land uses conflict issues it was then proposed to 
replace the proposed IN2 Light Industrial zone with a R2 Low Density Residential Zone.  
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A range of commercial and light industrial employment uses were also proposed to be 
permitted within the R2 zone, as additional permitted uses, using the mechanisms of clauses 
2.5 and Schedule 1 of BLEP 2012.  
 
Elements of the previous planning proposal, which was the subject of the September 2014 
Gateway determination, such as the RU2 zone proposed for the southern site residue area, 
minimum proposed lot sizes and building height restrictions were proposed to be retained.  
 
The changes made to the planning proposal since the September 2014 Gateway 
determination required the planning proposal to be resubmitted to the Department of 
Planning and Environment. The Department of Planning and Environment subsequently 
altered the September 2014 Gateway determination on the 8 April 2016. The altered 
Gateway determination allowed the amended planning proposal to proceed to public 
exhibition subject to conditions and extended the period for completing the LEP until 1 April 
2017.  The altered Gateway determination is contained within Appendix G.  
 
The planning proposal, together with a draft VPA, was publically exhibited from 8 June 2016 
until 8 July 2016. The Council considered the planning proposal and draft VPA at its Ordinary 
Meeting on 15 December 2016 together with submissions received. Council resolved at that 
time to defer consideration of this proposal pending further investigation in relation to 
ecological and any other environmental impacts. Appendix F contains a copy of the report 
considered by the Council on 15 December 2016. 
 
GeoLINK were subsequently engaged to prepare a supplementary report relating to the 
major issues associated with the planning proposal. Appendix S (17/32246) contains a copy 
of the GeoLINK Peer Review Supplementary Report. 
 
The Council considered advice from GeoLINK at a briefing on 29 March 2017 and 
subsequently gave further consideration to the planning proposal, and draft VPA, at its 
Ordinary Meeting on 25 May 2017 when it was resolved as follows [Minute No 250507/7]: 
 

1. That Council endorses the amendment of the Ballina Local Environmental Plans 
1987 and 2012 to rezone Lot 4 537419, Burns Point Ferry Road, West Ballina, by 
applying a part R2 Low Density Residential Zone and a part RU2 Rural Landscape 
Zone to the land, together with associated controls and additional permitted uses as 
detailed in Planning Proposal BSCPP 14/008. 
 
2. That, in amending the Minimum Lot Size Map in relation to that part of the site 
proposed to be zoned R2 Low Density Residential Zone, Council endorses a minimum 
lot size of 450m2. 
 
3. That Council resolves to prepare a draft amendment to Ballina Shire Development 
Control Plan 2012 to introduce site specific controls relating to the future development 
of Lot 4 DP 537419 for live – work and environmental protection and enhancement 
purposes. 
 
4. That Council consider a further report once the draft DCP has been prepared and 
prior to its public exhibition.  
 
5. That Council authorises the General Manager to proceed to finalise and implement 
Planning Proposal BSCPP 14/008 under delegated authority subject to the proposed 
draft DCP amendments being adopted by Council and the Voluntary Planning 
Agreement being executed and registered on the title of Lot 4 DP 537419. 
 
6. That Council authorises the use of the Common Seal to execute the Voluntary 
Planning Agreement associated with Planning Proposal BSCPP 14/008. 
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7. That Council give further consideration to replacing the proposed RU2 Rural 
Landscape Zone with an environmental protection zone as part of its deferred matters 
integration program. 
 
8. That upon the planning proposal being finalised Council seek an amendment to the 
North Coast Regional Plan 2036 so as to remove the sites Investigation Area – Urban 
Land designation, and amend the Ballina Shire Growth Management Strategy to reflect 
the extent of the planned urban area.  

 
A copy of the report considered by the Council at its Ordinary Meeting on 25 May 2017 is 
contained within Annexure F. 
 
The VPA was subsequently executed in June 2017 and is contained within Appendix V. The 
agreement obligates the developer to enter into a Biobanking Agreement in respect to that 
part of the site proposed to be zoned RU2 Rural Landscape zone prior to the grant of 
development consent for uses permitted within the proposed R2 and RU2 zones. The 
agreement also requires certain geotechnical investigations to be undertaken prior to the 
lodgement of a development application. At this stage the agreement has not been 
registered on the title of the subject land. 
 
In August 2017 the Biodiversity Conservation Act 2016 became operative and replaced the 
Threatened Species Conservation Act, 1995. The proponent has, however, obtained 
approval from the Office of Environment and Heritage to finalise the Biobanking Agreement 
under the previous Act using the transitional provisions of the Biodiversity Conservation Act 
2016 and Regulation. This then enables the VPA relating to Lot 4 to remain in place 
unaltered as it contains a requirement for a Biobanking Agreement under the provisions of 
the Threatened Species Conservation Act, 1995. 
 
Council’s resolution on 25 May 2017 required that a draft DCP amendment to Ballina Shire 
Development Control Plan 2012 be prepare to introduce site specific controls relating to the 
subject land. It was during the preparation of the draft DCP that a number of issues were 
required to be resolved which lead to this planning proposal being reviewed and ultimately 
triggered a needed for an altered Gateway determination to be obtained and the planning 
proposal to be re-exhibited.  
 
On 27 February 2018 the Department of Planning and Environment issued an altered 
Gateway determination extending the period in which the LEP amendment is required to be 
finalised until 1 October 2018. Annexure G contains a copy of the altered Gateway 
determination. 
 
Council at its Ordinary Meeting on 24 May 2018 considered the draft DCP provisions and 
proposed changes to the previously exhibited planning proposal and resolved as follows 
[Minute No 240518/6]: 
 

1. That the planning proposal as it relates to Lot 4 DP 537419, Burns Point Ferry 
Road, West Ballina, be amended generally as detailed in Table 1 to this report and 
an altered Gateway determination be sought from the Department of Planning and 
Environment. 

2. That the Department of Planning and Environment be advised that at this stage of 
the process it is Council’s intention to exercise its delegated plan making functions. 

3. That upon an altered Gateway determination being received from the Department of 
Planning and Environment, the amended planning proposal and the draft 
amendments to Chapters 3 and 4 of the Ballina Shire Development Control Plan 
2012 (as contained in Attachments 2 and 3), be publically exhibited in accordance 
with the terms of the Environmental Planning and Assessment Act and the 
associated Regulation. 
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4. That a further report be submitted to the Council following the public exhibition of the 
amended planning proposal and the draft amendments to Chapters 3 and 4 of the 
Ballina Shire Development Control Plan 2012. 

A copy of the report to the Council’s Ordinary meeting on 24 May 2018 is contained in 
Annexure F. 
In summary the changes to this planning proposal from the planning proposal exhibited in 
June – July 2016 relate to the following matters: 
 

 The location of the proposed additional permitted use of a restaurant or café, 
incorporating information and education facilities and a dwelling within the RU2 zone 
has now been clarified. This will enable the additional permitted use provisions to be 
applied only to that part of the site identified for this use as opposed to the whole of 
the proposed RU2 area. 

 Increasing the area permitted for the proposed additional permitted use of a 
restaurant or café, incorporating information and education facilities and a dwelling 
from 1,300m2 to 3,300m2. The increased area is required so that buffers required for 
mosquito control and bushfire protection are contained within the proposed additional 
permitted use area and do not extend into that part of the site designated for 
biobanking purposes. 

 Restricting the area permitted for live – work development to only part of the area 
proposed to be zoned R2 as opposed to the previous proposal which sought to permit 
live work development in all areas proposed to be zoned R2. 

 Altering the live – work concept from one which would have permitted light industry, 
or business premises, other than funeral home, or office premises in conjunction with 
residential premises; to a concept based on permitting home businesses with a floor 
area of up to 120m2.   

Existing Zoning 

The land is subject to the provisions of both Ballina Local Environmental Plan 1987 (BLEP 
1987) and Ballina Local Environmental Plan 2012 (BLEP 2012).  The northern part of the site 
is subject to the provisions of the BLEP 2012 and is zoned RU2 Rural Landscape.  The 
residue of the site has been deferred from the BLEP 2012 as a result of the exclusion of 
environmental protection zones from the plan due to the State Government’s Northern 
Councils E Zone Review. As a result, this residue area is subject to the BLEP 1987 and is 
zoned 1(d) Rural (Urban Investigation) under the provisions of that plan.   
 
The existing zoning of the site and surrounds is illustrated in Figure 2. 

Proposed Rezoning 

The planning proposal seeks to amend the BLEP 2012 by applying a R2 Low Density 
Residential Zone to the northern part of the site (16ha) and an RU2 Rural Landscape zone to 
the southern part of the site (40ha).  
 
Part of the proposed R2 zoned area will have a live – work focus (residential and home 
business). The remaining part of the proposed R2 zone is proposed to have a single dwelling 
focus. The live – work focus is proposed to be achieved by permitting home businesses with 
a floor area of up to 120m2 within this area (home businesses are otherwise restricted to a 
maximum floor area of 50m2 under the provisions of BLEP 2012). 
 
That part of the site proposed to be zoned RU2 (currently subject to the BLEP 1987), is 
proposed to be set aside for environmental protection and enhancement purposes via a 
Biobanking Agreement under the provisions of the Threatened Species Conservation Act 
1995. Part of this area is also proposed to be subject to additional permitted use provisions 
to permit a restaurant or café, incorporating information and education facilities and a 
dwelling (interpretive centre). 
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A voluntary planning agreement (VPA) has been executed between Council and the 
proponent to achieve the proposed environmental protection and enhancement objectives. 
The VPA addresses proposed ecological offset arrangements via a biobanking scheme.  The 
VPA also details certain geotechnical site preparation requirements. The VPA is contained 
within Appendix V.  
 
The proposed zoning plan is shown at Figure 3.  
 
A draft Structure Plan for the proposed subdivision and development is shown at Figure 4. 
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Figure 1 – Site Identification Map 
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Figure 2 – Existing Zoning Map 
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Figure 3 – Proposed Zoning Map 
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Figure 4 – Structure Plan proposed subdivision and development (May 
2018) 
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Strategic Planning Context 
 
Far North Coast Regional Strategy  
 
The ‘Far North Coast Regional Strategy’ (FNCRS) identified the entire Burns Point 
Ferry site as a “proposed future urban release area” while also identifying the site as 
having indicative areas of high level constraints. 
 
North Coast Regional Plan 2036 
 
The North Coast regional plan designates the entire Burns Point Ferry site as an 
Investigation Area – Urban Land.  
 
Ballina Shire Local Growth Management Strategy 2012 
 
The Ballina Shire Local Growth Management Strategy 2012 (LGMS) provides the 
strategic planning context for urban development in Ballina Shire.  The LGMS identifies 
part of the site, being the area zoned RU2 under the BLEP 2012, as a strategic growth 
area.  
 
Part of the area proposed for urban development is outside the identified strategic 
growth area identified in the LGMS.  In the LGMS, this part of the site is identified as 
containing vegetation having high conservation value. 
 
Although this proposal results in inconsistencies with the LGMS, the expanded urban 
footprint, beyond the identified strategic urban growth area, is generally consistent with 
the State Government’s Far North Coast Regional Strategy, as it applies to this locality, 
and the historic 1(d) zoning of the land under the Ballina LEP 1987. 
 
The proposed expanded urban footprint will affect the area broadly identified in the 
LGMS as containing vegetation of high conservation value.  These values have been 
assessed in the supporting documentation. To address this, the proponent has entered 
into a VPA that will apply to the residue of Lot 4 for the purposes of addressing the 
ecological restoration and offsets required as part of the future urban development of the 
site.   
 
Ballina Local Environmental Plan 2012 
 
The provisions of the Ballina Local Environmental Plan 2012 (BLEP 2012) currently 
apply to part of the site as detailed in Figure 2.  Under the BLEP 2012, part of the site is 
zoned RU2 Rural Landscape and is subject to a minimum lot size of 40 hectares.   
 
This proposal seeks to rezone this part of the site to facilitate residential and home 
business related land uses as detailed in the draft Structure Plan (Figure 4).  
 
Development standards proposed to be applied to the R2 zone include a 450m2 
minimum lot size as well as an 8.5 metre building height limit.  
 
Ballina Local Environmental Plan 1987 
 
The remainder of Lot 4, not affected by the BLEP 2012, is subject to the provisions of 
the Ballina Local Environmental Plan 1987 (BLEP 1987) which applies the 1(d) Rural 
(Urban Investigation) zone over this part of the site. This area is proposed to be 
incorporated within Ballina LEP 2012 and be zoned partly R2 Low Density Residential 
and partly RU2 Rural Landscape zone.  
 
Development standards proposed to be applied to the RU2 zone include a 40ha 
minimum lot size and an 8.5 metre building height limit.  
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PART 1 – OBJECTIVES & INTENDED OUTCOMES 

 
 
The objective of this planning proposal is to provide for the development of part of the 
site for urban land uses and to recognise the environmental attributes of the remainder 
of the site.  Specifically, the proposal involves the application of the following zoning and 
planning provisions to Lot 4:  
 

An R2 Low Density Residential zone is proposed to be applied to the residential zoned 
precinct, which has an approximate area of 16ha, together with: 

 Application of a minimum 450m2 minimum lot size standard; 

 Creating a live – work focused area within part of the R2 zone by permitting 
home businesses with a maximum floor area of up to 120m2 within such area; 

 Application of a 0.7:1 maximum floor space ratio (FSR) to the proposed live – 
work focused area of which a maximum 0.2:1 FSR relates to the home business 
area; 

 Utilisation of the additional permitted use provisions contained within BLEP 2012 
to permit live – work development within a specific part of the area proposed to 
be zoned R2;  

 Incorporation of part of the R2 zoned area within the BLEP 2012 Land 
Application Map, Flood Planning Map and Acid Sulfate Soils Map; and 

 Removal of the Strategic Urban Growth Area affectation from part of Lot 4 and 
changes to the associated buffer areas.  

 

An RU2 Rural Landscape zone is proposed to be applied to the conservation habitat 
precinct, which has an approximate area of 40ha, together with: 

 Application of a minimum 40ha lot size;  

 Utilisation of the additional permitted use provisions contained within BLEP 2012 
to permit a restaurant or café, incorporating information and education facilities 
and a dwelling over a specific part of the precinct; and 

 Incorporation of the conservation habitat precinct within the BLEP 2012 Land 
Application Map, Flood Planning Map and Acid Sulfate Soils Map. 

 
The following controls are proposed to be applied to the whole of Lot 4: 

 Maximum building height of 8.5 metres; and 

 Building height allowance of 2.7m AHD. 

 

The manner in which Ballina LEP 2012 is proposed to be amended, including a plain 
English explanation of the proposed amendments is contained within Part 2 – 
Explanation of the Proposal.  
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PART 2 – EXPLANATION OF THE PROPOSAL 

 
 
The proposal seeks to incorporate the whole of Lot 4 within BLEP 2012.  
 
An R2 Low Density Residential zone is proposed to be applied to an area (approximately 
16ha) located in the northern part of the site. Part of the proposed R2 zone will have a 
live – work focus to be achieved by permitting home businesses having a maximum floor 
area of 120m2 within this area. Floor space ratio controls are also proposed to be applied 
to the live – work focused part of the proposed R2 zoned area. 
 
A significant portion of the area proposed to be zoned R2 is currently zoned RU2 Rural 
Landscape zone under the provisions of BLEP 2012. The southern and south – western 
section of the proposed R2 zoned area is, however, contained within an area deferred 
from BLEP 2012 and is zoned 1(d) Rural (Urban Investigation) under the provisions of 
BLEP 1987. 
 
Portions of the land under the provisions of both BLEP 2012 and BLEP 1987 contain the 
following vegetation communities as identified by Blackwood (Appendix D): 

 Swamp Oak Forest –  Part of Swamp Oak Floodplain Forest an EEC listed under 
the TSC Act, 

 Open forest (Blackwood wattle) – highly degraded with minimal conservation 
value, 

 Mangrove and mid-high forest – protected marine vegetation under the NSW 
Fisheries Management Act 1994, 

 Tall closed Phragmites reedland – consistent with Freshwater wetland on coastal 
floodplain EEC under the TSC Act, and 

 Low closed grassland / reedland – low conservation value.  

 
As a consequence of the proposed rezoning and future urban development (if it 
proceeds) vegetation communities having higher conservation value will be removed 
from part of Lot 4. To compensate for the removal of these vegetation communities a 
biobanking agreement is proposed to be entered into which will cover the residue of Lot 
4 (approximately 40ha) not proposed to be developed for urban purposes. A VPA has 
been executed between the land owner and Council which will give effect to the 
biobanking agreement following the rezoning of Lot 4.  
 
That part of Lot 4 not proposed to be developed for urban purposes is proposed to be 
zoned RU2 Rural Landscape zone under the provisions of BLEP 2012. This land 
contains similar vegetation communities as are contained within the area proposed to be 
rezoned R2. It is this area (approximately 40ha) that is proposed to be restored and 
rehabilitated as part of a VPA associated with this proposal.  
 
Proposed to be located within part of the RU2 zoned area adjoining Emigrant Creek is a 
café / interpretive centre and associated dwelling. To enable this to occur an additional 
permitted use provision is proposed for the purpose of a restaurant or café incorporating 
information and education facilities and a dwelling (Interpretation Centre), contained 
within a curtilage having a maximum area of 3,300m2. A maximum area has been 
specified to limit the impact of the proposed facility on an area which has ecological 
value.  
 
In conjunction with the amendments to the current zoning of the site, it is proposed to 
apply a minimum lot size of 450m2 to the R2 area with the remainder of the site being 
subject to a minimum lot size of 40 hectares.  A maximum building height of 8.5 metres 
is proposed for the entire site. 
 



Burns Point Ferry Road Planning Proposal – August 2018 (Exhibition) 17 

Consequential amendments to the Strategic Growth Area Map, Land Application Map, 
Acid Sulfate Soils Map, Building Height Allowance Map and the Flood Planning Map are 
also proposed.  
 
Suggested amendments to Schedule 1, as they relate to the proposed café / 
interpretative centre and dwelling, are as follows: 

 

Draft Amendment to Schedule 1 of BLEP 
2012 

Plain English Explanation of Proposed 
Clause 

Use of Certain land at West Ballina 
 
(1)   This clause applies to land adjacent to 

Emigrant Creek, West Ballina, being part 
Lot 4 DP 537419 and identified as “Area 
J” on the Additional Permitted Uses Map. 

 
(2)     Development for the purpose of a 

restaurant or café incorporating 
information and education facilities and a 
dwelling, contained within a curtilage 
having a maximum area of 3,300m

2
, is 

permitted with development consent. 
 

 

The clause is intended to apply to a part of Lot 
4 proposed to be zoned RU2 Rural Landscape 
as show on the Additional Permitted Use Map.   
 
Uses additional to those permitted, with 
development consent, in the RU2 Rural 
Landscape zone have been specified. These 
uses are restaurant or café incorporating 
information and education facilities and a 
dwelling. Together these uses will function as 
an interpretive centre relating to the adjoining 
land the subject of a proposed Biobanking 
Agreement.   
 
It is proposed that the interpretive centre be 
restricted to a maximum site area of 3,300m

2
 

which is sufficient to contain the use as well as 
associated mosquito and bushfire buffer areas. 
Only one such development is proposed to be 
permitted. 

 

 

 

Note:  

The proponent has requested that an area of 3,3002, within the RU2 zone located in an 
area adjoining Emigrant Creek and also adjoining the south western extremity of the 
proposed live – work precinct, be permitted to be used as an interpretive centre. This 
facility is envisaged to operate in a manner similar to the Sea Acres Rainforest Centre 
(Port Macquarie) and the Dorrigo Rainforest Centre (Dorrigo). It is proposed that it would 
provide an adjunct to the biobanking conservation precinct and be used to facilitate the 
provision of interpretative information relating to this precinct.  

 

The proposed facility may be characterised as a mixed use containing a restaurant or 
café, information and education facility, and a dwelling. A restaurant or café, and 
information and education facility, are uses already permitted with development consent 
within the RU2 zone.  

 

There is some ambiguity as to whether the proposed dwelling would be characterised as 
a dwelling house and thereby be permitted with consent. To remove this ambiguity the 
mechanism of clause 2.5 and Schedule 1 of BLEP 2012 is proposed to be used to 
ensure that all three components of what is proposed will be permitted with development 
consent.    
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Suggested amendments to Ballina LEP 2012 as they relate to the live – work precinct 
located in part of the proposed R2 zoned area are as follows: 
 
Draft Amendment to Schedule 1 of BLEP 
2012 

Plain English Explanation of Proposed 
Clause 

Use of certain land at West Ballina 
 
(1)   This clause applies to being part Lot 4 

DP 537419 Burns Point Ferry Road, 
West Ballina and identified as “Area I” 
on the Additional Permitted Uses Map. 

 
(2)     Development for the purpose of a home 

business having a maximum floor area 
of 120m

2
 is permitted with development 

consent. 
.  
 

Use of certain land at West Ballina 
 
This clause is intended to apply to that part of 
Lot 4 proposed to be zoned R2 Low Density 
Residential as identified as “Area I” (live-work 
precinct) on the Additional Permitted Use Map 
contained within Appendix U. 
 
The Dictionary to BLEP 2012 defines a home 
business as: 
 
home business means a business that is carried on in a 
dwelling, or in a building ancillary to a dwelling, by one or 
more permanent residents of the dwelling and that does 
not involve: 
(a)  the employment of more than 2 persons other than 
those residents, or 
(b)  interference with the amenity of the neighbourhood by 
reason of the emission of noise, vibration, smell, fumes, 
smoke, vapour, steam, soot, ash, dust, waste water, waste 
products, grit or oil, traffic generation or otherwise, or 
(c)  the exposure to view, from any adjacent premises or 
from any public place, of any unsightly matter, or 
(d)  the exhibition of any signage (other than a business 
identification sign), or 
(e)  the sale of items (whether goods or materials), or the 
exposure or offer for sale of items, by retail, except for 
goods produced at the dwelling or building,  
but does not include bed and breakfast accommodation, 

home occupation (sex services) or sex services premises. 

 
Clause 5.4 of Ballina LEP 2012 limits a home 
business to a maximum floor area of 50m

2
. In 

the live – work precinct it is proposed to 
increase this floor area to a maximum of 
120m

2
. The increased floor area is designed to 

encourage a broader range of home industries 
to establish within this precinct and to create 
room for expansion beyond the size of home 
businesses traditionally found in residential 
areas.   

Additional provisions to regulate live – 
work development for Ballina LEP 2012 

Plain English Explanation of Proposed 
Clause 

Live - Work Development 
     (1)  The home business permitted under this 

Plan in “Area I” as identified in Schedule 
1, must not exceed: 

 (a)  120 square metres, or  

 (b)  0.2:1 floor space ratio. 

(2)  A dwelling associated with live - work 
development must have a floor space 
ratio not exceeding 0.5:1. 

Live - Work Development 
To ensure that the home business remains 
compatible with residential development a 
maximum floor area control of 120 square 
metres or 0.2:1 floor space ratio is proposed. 
This means that on a lot having an area of 
450m

2
 the maximum sized home business 

permitted will be 90m
2
. This floor area may 

then increase in line with increases in the lot 
area to a maximum of 120m

2
. 

 
A limit on dwelling size has been nominated by 
applying a maximum 0.5:1 floor space ratio. 
This is consistent with that specified by Ballina 
Shire DCP 2012 for dwelling houses within the 
R2 zone.  
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PART 3 – JUSTIFICATION 
 
 

Section A - Need for the Planning Proposal 

 
1. Is the planning proposal a result of any strategic study or report? 

 
As detailed above, part of the subject site is identified in the Ballina Shire Local 
Growth Management Strategy (LGMS) as a strategic urban growth area.  The 
urban footprint proposed extends beyond this growth area.  In the circumstances 
this is considered acceptable based on a more detailed site assessment and 
having regard for the potential delivery of environmental outcomes for the residue 
of the site.  
 
The area outside the identified strategic urban growth area in the LGMS is 
currently zoned 1(d) Rural (Urban Investigation) reflecting its historic recognition 
as a potential urban growth area.   
 
The entire site is identified in the North Coast Regional Plan 2036 as an 
Investigation Area – Urban Land.  
 
 

2. Is the planning proposal the best means of achieving the objectives or 
intended outcomes, or is there a better way? 
 
The planning proposal and the associated VPA are considered to be appropriate 
means for securing the intended development outcomes for the land.  An LEP 
amendment is required to enable urban uses of part of the land and to bring the 
whole of Lot 4 within the provisions of BLEP 2012.  
 

Section B - Relationship to the Strategic Planning Framework 

 
3. Is the planning proposal consistent with the objectives and actions 

contained within the applicable regional or sub-regional strategy (including 
the Sydney Metropolitan Strategy and exhibited draft strategies)? 
 
The proposal is consistent with the North Coast Regional Plan 2036, which 
provides the regional framework for the consideration of policy development and 
the overall vision of the future.  
 

4.  Is the planning proposal consistent with the local Council's Community 
Strategic Plan, or other local strategic plans? 

 
As identified above, the proposal will result in an inconsistency with the 
provisions of the Ballina Shire Local Growth Management Strategy.  Given the 
potential for the overall outcomes for the site to be positive, and the consistency 
of the proposal with the North Coast Regional Plan 2036 and the present zoning 
arrangements, it is considered appropriate for the proposal to proceed to public 
exhibition. 
 

5.  Is the planning proposal consistent with applicable State Environmental 
Planning Policies? 
 
The proposal is generally consistent with applicable State Environmental 
Planning Policies (SEPPs).   
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6.  Is the planning proposal consistent with the applicable Ministerial 
Directions (S. 9.1 directions)? 
 
The Gateway determination dated 25 September 2014 found that there were a 
number of minor inconsistencies with the following S9.1 Directions which did not 
require further approval: 

 1.1 Business and Industrial Zones, 

 1.2 Rural Zones, 

 1.5 Rural lands, 

 2.1 Environmental Protection Zones, 

 4.1 Acid Sulfate Soils, and 

 4.3 Flood Prone Land. 

 
An updated Section 9.1 Direction checklist for the planning proposal is contained 
in Appendix T. 

Section C - Environmental, Social and Economic Impact  

 
7. Is there any likelihood that critical habitat or threatened species, 

populations or ecological communities, or their habitats will be adversely 
affected as a result of the proposal? 
 
Ecological assessments have been undertaken for the northern part of the site 
which identifies the presence of several endangered ecological communities. 
These vegetation communities, whilst representative of EEC’s, have been found 
by Blackwood to be generally of poor to moderate condition, fragmented, having 
low species diversity, young age structure and or generally of low to moderate 
conservation value. No threatened flora species were found on this part of the 
site.  
 
As a consequence of the ecological assessments undertaken by Blackwood, 
Melaleuca Group, Peter Parker, Aspect North and GeoLINK it has been 
concluded that the northern part of the site is generally suitable for urban 
development as proposed, subject to appropriate biobanking offsets or 
compensatory habitat being established.     
 

 
8. Are there any other likely environmental effects as a result of the planning 

proposals and how are they proposed to be managed? 
 
A number of environmental assessments have been undertaken to support the 
planning proposal and include the following: 

 Ecological / flora & fauna assessment; 

 Acid sulfate soils assessment; 

 Land contamination assessment; 

 Geotechnical assessment; 

 Stormwater impact assessment; 

 Entomological assessment (mosquitoes); 

 Bushfire hazard assessment; and 

 Archaeological / cultural heritage assessment. 
 
The potential impacts associated with filling the site for the purpose of flood 
mitigation has been assessed as part of Council’s floodplain management 
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planning process, undertaken in accordance with the NSW Floodplain 
Management Manual.  This broader assessment supports the principles of the 
planning proposal. 
 
The technical supporting information referenced above that has been prepared in 
support of this proposal is contained within (Appendices H to P). These 
assessments have been the subject of peer review by GeoLINK (Appendix S) 
and have been found to address most of the requirements outlined in the 
Gateway determination, as well as the requirements of Council staff, the OEH 
and Fisheries NSW. The identified information gaps have been addressed in 
supplementary reports which are contained with Appendix W.   
 

9. How has the planning proposal adequately addressed any social and 
economic effects? 
 
It is considered that positive social and economic benefits will result from the 
proposal as a result of additional and diversified urban land use options for 
Ballina. 

Section D - State and Commonwealth Interests 

 
10. Is there adequate public infrastructure for the planning proposal? 

 
The area the subject of the planning proposal is identified in various ways under 
State and local planning policy as well as the Ballina LEP 1987 as a potential 
urban release area.  The water, sewer and road networks are either capable of 
accommodating the proposal or can be suitably augmented to meet the 
requirements of the urban use of the land. 
 

11. What are the views of State and Commonwealth public authorities 
consulted in accordance with the Gateway determination?  
 
Consultation in 2015 was undertaken in accordance with the requirements of the 
Gateway determination dated September 2014.  The Gateway determination 
required consultation with the following public authorities: 

- Roads & Maritime Services in relation to road access and maritime issues, 

- NSW Office of Environment and Heritage, 

- Department of Primary Industries – Fisheries and Aquaculture, and 

- Department of Primary Industries – Agriculture. 
 
Council in 2015 referred the planning proposal to the above agencies and 
received responses to inform the technical assessment of the planning proposal. 
Responses received are contained within Appendix Q. 
 
The table below provides a summary of the issues raised in correspondence 
previously received together with the manner in which these issues have been 
addressed in subsequently submitted documentation.  
 
Authority Advice Provided  Comments  

Roads and Maritime Services  
 
(March 2015) 

Recommend that a detailed traffic 
study be undertaken. Traffic study 
to consider an access to River 
Street consistent with the Ballina 
Old Pacific Highway Corridor 
Access Management Plan.  

A traffic study was not initially 
prepared. Planners North  
prepared estimates of likely traffic 
generation for the proposal in 
accordance with the RTA 
Guidelines. The GeoLINK peer 
review has found that additional 
information is required related to 
the capacity of the adjoining road 
system to accommodate predicted 
increases in traffic. This additional 
information in the form of a Traffic 
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Authority Advice Provided  Comments  

Impact Assessment was 
subsequently submitted and is 
contained within Appendix W.  

NSW Office of Environment and 
Heritage  
 
(March 2015) 

Mapping of Freshwater Wetland 
EEC to be resolved within the 
planning area. 
 
The eastern portion of the planning 
area containing Freshwater 
Wetland be zoned for 
environmental conservation and 
suitably protected in perpetuity. 
 
Additional investigation be 
undertaken to confirm or discount 
the presence of Freshwater 
Wetland within the western portion 
of the planning area.  
 
Land comprising high conservation 
values not to be used for Bushfire 
Asset Protection Zones or 
stormwater management. 
Alternatively impacts are to be 
offset.  
 
Riparian buffer areas of the mixed 
use community title precinct be 
zoned RE 1 Public Recreation and 
a management plan be prepared. 
 
A revised BioBanking Statement 
and BioBanking Agreement should 
be prepared.  
 
Council to ensure that the planning 
proposal is not inconsistent with 
the draft Ballina Floodplain Risk 
Management Plan (BFRMP).  
 

The extent of Freshwater wetland 
EEC has been resolved in the 
GeoLINK peer review. No further 
assessment in this respect is 
considered to be required in 
conjunction with the rezoning 
process.  
 
The south - eastern portion of the 
site is proposed to be zoned RU2 
at this time pending the 
incorporation of E zones more 
broadly within BLEP 2012.  
 
Additional investigation was 
undertaken by GeoLINK who have 
expressed the view that this area is 
not considered to support 
Freshwater Wetland EEC.  
 
Additional information has been 
required in relation to buffer areas. 
This issue requires further 
assessment.  
 
 
An RE1 zone is not proposed at 
this time consistent with Council’s 
standard practice when rezoning 
land. Once the extent of land 
designated for public recreation 
has been determined as part of the 
subdivision process and dedicated 
to Council these areas will then be 
zoned RE1 as part of the general 
annual housekeeping amendment 
process.  
 
A revised biobanking statement 
and biobanking agreement will be 
required to be prepared prior to 
any development of the site for the 
additional purposes permitted by 
the planning proposal. 
 
The planning proposal is 
consistent with the Ballina 
Floodplain Risk Management Plan. 
It is noted here that the Geolink 
peer review required additional 
assessment relating to potential 
tidal and flooding impacts on the 
café and dwelling site. Assessment 
associated with the preparation of 
this planning proposal has 
however found the proposed site 
may be unsuitable due to flood 
hazard. 

Department of Primary Industries – 
Fisheries and Aquaculture 
 
(February 2015) 

SEPP 62 Aquaculture applies to 
the site. Issues of relevance have 
been satisfied through Fisheries 
consultation. 
 
Buffers have not been shown to 
the conservation block. 
 
The proposed restaurant site may 
result in direct impacts on marine 
vegetation – foreshore mangroves 
and seagrass.  
 
As buffers have not been shown it 
is not possible to assess any 
remaining areas available for 
biodiversity offset credits.  
 
Recommend that the conservation 
lot be zoned E2. 

Noted 
 
 
 
 
Buffers have now been shown in 
supplementary information 
submitted in May 2016 and 
contained within Appendix W. 
 
The originally proposed restaurant 
site is now considered to be 
inappropriate therefore overcoming 
concerns raised in respect to 
marine vegetation. 
 
An E2 zone is not proposed at this 
time due to the Northern Councils 
E zone review process. 
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Authority Advice Provided  Comments  

 
Advise that Fisheries manage the 
offsets for marine vegetation.  

Noted 

Department of Primary Industries – 
Agriculture 
 
(February 2015) 

No major implications for 
agriculture were identified. 
Recommended consultation with 
Fisheries Unit and NSW Office of 
Water. Local cane industry 
consultation also recommended 
regarding a flood gate adjacent to 
the site.  

Noted. Consultation as 
recommended will take place as 
part of the public exhibition 
process.  

 
The altered Gateway determination dated 8 April 2016 required that consultation take 
place with the Local Aboriginal Land Council and that they be provided with a copy of the 
planning proposal, the Aboriginal Cultural Heritage Assessment and the Archaeological 
Survey.  
 
The Jali Local Aboriginal Land Council were been requested to provide comments on 
the planning proposal in May 2016 and provided with a copy of the then planning 
proposal, the Aboriginal Cultural Heritage Assessment and the Archaeological Survey. 
No response was received. 
 
It is proposed to re-exhibit the planning proposal subject to an altered Gateway 
determination allowing this amended planning proposal to proceed to exhibition being 
received. The minimum exhibition period proposed is 28 days and the planning proposal 
is proposed to be exhibited contemporaneously with draft amendments to Ballina Shire 
DCP 2012.  
 
It is proposed to consult with the same range of stakeholders as were previously 
consulted in 2016, and also notify property owners located within a similar radius from 
the site as was the case in 2016.  
 
 

 
PART 4 – MAPPING 

 
 
The following draft maps have been prepared to support the proposal: 

- Additional Permitted Uses Map 

- Acid Sulfate Soils Map 

- Building Height Allowance Map 

- Floor Space Ratio Map 

- Flood Planning Map 

- Height of Buildings Map 

- Land Application Map 

- Lot Size Map 

- Land Zoning Map 

- Site Identification Map 

- Strategic Urban Growth Area Map. 
 
Copies of the above maps are provided in Appendix U. 
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PART 5 – COMMUNITY CONSULTATION 

 
 
Community consultation will be undertaken for this amended planning proposal in 
accordance with the Gateway determination and the terms of the Environmental 
Planning and Assessment Act 1979. It is proposed that a minimum exhibition period of 
28 days be allowed.  
 
 
 
 
 

 
PART 6 – TIMELINE 

 
 
The proposed timeline for completion of the planning proposal is as follows: 

 

Plan Making Step Estimated Completion 
(Before) 

Altered Gateway Determination July 2018 

Government Agency Consultation and public exhibition August 2018 

Public Hearing N/A 

Submissions Assessment September 2018 

RPA Assessment of Planning Proposal and Exhibition Outcomes October 2018 

Submission of Endorsed LEP to P&I for Finalisation N/A 

RPA Decision to Make the LEP Amendment (if delegated) October 2018 

Forwarding of LEP Amendment to DPE for Notification (if delegated) November 2018 
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APPENDICES 
 

Appendix A - Chronology of Council Resolutions and Activity  

 
Date Action 

November 1995 Council resolved to prepare an amendment to the Ballina Local Environmental 
Plan for the area "bounded generally by the Pacific Highway, Emigrant Creek, the 
Richmond River and Burns Point Ferry Road, with the purpose of the plan being 
to facilitate the urban development of the site". 

June - July 1997 Exhibition of draft amendment 39 to the Ballina Local Environmental Plan 1987. 

June 1999 Amended concept plan submitted by Steel & Associates Pty Ltd that attempted to 
address community and public authority submissions to the public exhibition.  

July 1999 Council resolved to exhibit the revised rezoning proposal. 

September 1999 Exhibition of the revised proposal deferred pending submission of further 
geotechnical information. 

1999 - 2005 Ongoing work relating to resolving technical issues on the site.  

November 2005 

 

Rezoning request received seeking support from Council to rezone the land to 
facilitate residential development in the northern half of the site, with the 
remainder of the area to be zoned for environmental protection purposes.   

The request was worded as if it were a fresh application (i.e. not reliant on the 
previous decisions of Council) and an application fee was paid.  

January 2006 Council resolved as follows: 

1. That the Council proceed to commence the formal processing of the 
requested amendment to the Ballina Local Environmental Plan 1987 relating 
to Lot 4 DP 537417 with the matter to be the subject of a further report to the 
Council providing additional technical detail with respect to the proposed 
amendment. 

2. The Council workshop proposed on developer agreements will further define 
Council’s expectations with respect to this particular development and the 
potential for a marina. 

The report included the following statement: 

This report is essentially to inform the Council with respect to whether or not it is 
considered the request is consistent with the adopted criteria for the 
commencement of formal processing, and to seek direction from the Council as to 
whether the formal processing of the request should commence. 

It is important to note that the commencement of the formal amendment process 
in no way binds the Council to rezone the land.  Commencement of the process 
merely means that more detailed technical assessment of the proposal will start.  
Should Council wish to continue consideration of this proposed amendment, the 
next step will be the presentation of a more detailed report to the Council 
regarding the technical aspects of the proposal based on an initial review of the 
material provided by the proponent. 

The Council resolution was not forwarded to the Department of Planning under 
S54(4) of the Act.   

The following advice was provided to the proponent: 

Please note that Council’s consideration of the matter to date stops short of a 
decision to prepare a draft local environmental plan, as required under Section 54 
of the Environmental Planning and Assessment Act. 

This is the origin of draft LEP Amendment No.93. 

July 2006 Council considered an update report concerning the rezoning.  The report 
advised that there were a range of constraints over the land which were still being 
assessed. Council resolved as follows: 

That the report concerning the current status of the request for rezoning of 
Allotment 1 DP 537417 Burns Ferry Road, West Ballina be received and noted. 
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Date Action 

October 2008 Response from Landpartners (formerly Aspect North) to Council's list of issues, 
withdrawing the concept plan and requesting: 

 That the 4.76 ha area adjacent to the Pacific Highway be rezoned for urban 
development. 

 The potential to explore further development options over the balance of the 
land be preserved by maintaining the current zone or equivalent and that it 
be considered for urban expansion in the Urban Land Release Strategy. 

December 2008 Council resolved as follows: 

That in respect to the subject land matters Council resolves to proceed with 
option two as identified in the body of this report. 

Option 2 is reproduced below: 

1. Advise the various land owners that Council is supportive of rezoning the 
4.76 ha area of the Ballina Waterways site adjacent to the Pacific Highway 
and the immediately adjoining lands for urban purposes as part of the 
comprehensive Draft Local Environmental Plan, provided that: 

a. An integrated rezoning strategy is provided in conjunction with 
the Ferry Boat Motel site. 

b. The proposed zoning facilitates the development of the land for 
low key tourist accommodation, aged care, manufactured home 
estate, business or low key/impact industrial or a mix, rather 
than conventional residential allotments. 

c. A zoning strategy includes areas to be set aside for 
environmental protection, compensatory environmental 
measures and strategies for long term maintenance of 
environmental protection areas.  

d. The owners of the Ballina Waterways and former Ferry Boat 
Motel site provide commitments towards access being provided 
to and across the site in accordance with the NSW Roads & 
Traffic Authority recommendations i.e. extension of Kalinga 
Street across the site to give alternative access to Emigrant 
Lane.  

e. A planning agreement is provided that outlines all 
undertakings/proposals that cannot be secured or delivered via 
the proposed zoning; or 

(Note: It is envisaged that the owners of the adjoining Emigrant 
Lane Properties would be contacted to ascertain their 
preference for the future zoning of their land.)  

 

The Report to Council included the following advice: 

Council has the ability to include the subject land and the other adjoining land in a 
draft plan under the terms of Council's original resolution at its Ordinary Meeting 
held on 23 November 1995: 

"to prepare a local environmental plan to amend the provisions of the Ballina 
Local Environmental Plan 1987. The amending plan shall apply to that area in 
West Ballina bounded generally by the Pacific Highway, Emigrant Creek, the 
Richmond River and Burns Point Ferry Road, with the purpose of the plan being 
to facilitate the urban development of the site". 

Recent advice from the Department of Planning suggests that Council can 
continue to act on this original resolution if it wishes to prepare a draft plan for this 
land. Council will, however, need to obtain a Section 65 Certificate from the 
Director-General of Planning for the public exhibition of a draft plan.  

If Council is to support any rezoning of part of the land for urban purposes, it may 
have to be undertaken as part of the comprehensive new Draft Local 
Environmental Plan, given the timing of both matters. 

Consideration of the amendment proceeded under draft LEP Amendment No.39. 

July 2009 Presentation to Councillors by SJ Connelly concerning revised concept for the 
site.  

March 2010 Draft Ballina Local Environmental Plan 2010 placed on public exhibition 
proposing entire site to be zoned RU2 Rural Landscape. 
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Date Action 

April 2010 Council request for clarification regarding proponent's progress in relation to the 
amendment.  Request sought clarification in relation to the following: 

a. whether or not your client intends to proceed with the current rezoning 
request; and 

b. should your client still be proceeding with the rezoning proposal, the likely 
timeframe for the submission of the required technical information connected 
to the rezoning.   

No specific response was received. 

May 2010 Council request to Department of Planning for entry of LEP amendment no.39 
into the Gateway planning system.  Amendment could not continue under the 
previous LEP amendment system. 

June 2010 Department of Planning advice that conversion of the existing draft to a planning 
proposal under the Gateway system was not supported.  This advice closed the 
consideration of the LEP amendment request (39) previously presented to 
Council. 

October 2010 Advice from SJ Connelly that Part 3A submission lodged with Department of 
Planning.  Council advised of a mixed urban/ environmental concept for the land 
(including biobanking). 

May/ June 2011 Project identified as not being received into the Part 3A assessment system 
under reforms to Part 3A.   

September 2011 Draft Ballina Local Environmental Plan 2011 placed on public exhibition 
proposing entire site to be zoned E2 Environmental Conservation. 

December 2011 Submission received from SJ Connelly in relation to proposed environmental 
conservation zoning for the site in Draft Ballina Local Environmental Plan 2011.  
In response, Council resolved to grant the proponent additional time to prepare a 
rezoning proposal and to zone part of the site rural in accordance with its 
December 2008 resolution.  This resolution included the applicable land use 
zoning for the site would be reviewed in 12 months. 

May 2012 LEP amendment request received to rezone Lot 1 DP 522558 (former Ferry Boat 
Motel site) to allow medium density residential development. 

July 2012 LEP amendment request received from SJ Connelly to rezone Lot 4 DP 537419 
(Ballina Waterways site) comprising a mix of urban and environmental 
conservation land uses (including biobanking). 

September 2012 LEP amendment request for Lot 1 DP 522558 (former Ferry Boat Motel site) 
reported to Council with recommendation to proceed with preparation of a 
planning proposal for Lot 1 only.  Proposal for Lot 4 to be assessed and reported 
separately. 

October 2012 Council request to SJ Connelly for additional information in relation to rezoning 
proposal for Lot 4, including request for proponent agreement to engage third 
party ecological consultant to review ecological characteristics of site. 

No specific response received. 

February 2013 Ballina Local Environmental Plan 2012 is made and zones the 4.76 hectare area 
(identified in the December 2008 Council resolution) as RU2 Rural Landscape.  
The remainder of the site (proposed for E2 Environmental Conservation under the 
Draft LEP) is deferred and remains zoned 1(d) – Rural (Urban Investigation) as 
per the Ballina Local Environmental Plan 1987. 

June 2013 Matter reported to Council for direction as to how to proceed in relation to current 
proposal having regard to Council’s previous (December 2011) resolution and the 
proponent’s failure to respond to Council’s October 2012 correspondence.  
Council resolved to defer consideration of the matter for up to 6 months allowing 
the proponent to submit additional information. 

January 2014 Matter reported to Council for direction as to how to proceed following the lapsing 
of 6 months from the June 2013 resolution and the absence of additional 
information from the proponent. 

Council resolves to continue processing the amendment subject to the following: 

- undertaking of an independent ecological review at cost of applicant (to be 
completed by May 30), and, 

- Council seeking advice from the (then) Department of Planning and 
Infrastructure in relation to the ability to apply environmental protection zones 
to the site. 
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Date Action 

May 2014 Independent ecological consultant (Blackwood Ecological Services) provides 
report on the assessment of the ecological values of the site. 

June 2014 The proponent acknowledges the findings and recommendations of the 
Blackwood Ecological Services report and makes a written commitment to enter a 
voluntary planning agreement with Council to achieve satisfactory ecological 
outcomes for the site should the LEP amendment proposal proceed. 

July 2014 Matter reported to Council addressing items in January 2014 resolution.  Council 
resolved to submit the proposal to the Department of Planning and Environment 
for Gateway determination and to engage a consultant to undertake a third party 
review of the proposal following government agency consultation. 

September 2014 Gateway determination issued by Department of Planning and Environment in 
favour or the proposal subject to additional assessment undertaken prior to public 
exhibition. 

December 2014 Additional information supporting the proposal submitted by the proponent in 
response to the requirements of the Gateway determination. 

February 2015 Consultation with government agencies and Council technical staff. 

August 2015 Additional information submitted by proponent suitable to enable third party 
review of planning proposal to proceed. 

March 2016  Peer Review and Gap Analysis Report prepared by GeoLINK 

April 2016  Alteration to Gateway determination issued by the Department of Planning and 
Environment. The altered Gateway determination related to the part R2 and part 
RU2 zones, proposed planning controls and the proposed additional permitted 
uses. The period in which the LEP was required to be completed was also 
extended until 1 April 2017.  

June 2016 Exhibition of Planning Proposal and draft VPA. 

December 2016 Council considered the planning proposal and VPA post exhibition at its Ordinary 
Meeting on 15 December 2016. Council resolved to defer the proposal pending 
further investigation in relation to ecological and any other environmental impacts. 

March 2017  Alteration of Gateway determination to extend the time to finalise the planning 
proposal to 1 January 2018.  

March 2017  Councillors briefed by GeoLINK in relation to ecological and other environmental 
impacts associated with the planning proposal.  

May 2017 Council considers endorses planning proposal to apply an R2 zone and part RU2 
zone to the site and additional permitted uses and controls as detailed in the 
exhibited planning proposal. Council also authorises the execution of the planning 
agreement and preparation of a draft DCP. Council resolved to require the draft 
DCP to be reported back to the Council prior to public exhibition [Minute No 
250517/7]. 

June 2017 Council and property owner execute Planning Agreement 

June 2017 GeoLINK engaged to prepare draft DCP after proponent agrees to meet costs  

October 2017 Revised VPA prepared following coming into effect of Biodiversity Conservation 
Act in August 2017.  

November 2017  Proponents submit additional information including site structure plan to enable 
draft DCP preparation to progress. Proponents agree that revised VPA is suitable 
for public notification with the draft DCP.  

February 2018 Gateway Determination extended to require the LEP amendment to be completed 
by 1 October 2018. 

March 2018  GeoLINK submit final draft DCP suitable for staff consultation and review by 
proponents. 

May 2018 Council at its Ordinary Meeting on 24 May 2018 considered the amended 
planning proposal and draft DCP.  
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Appendix B – Concept Rezoning Submission July 2012  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

(Available Electronically on Council’s Web Site) 
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Appendix C – Report to Council’s Ordinary Meeting of 24 July 2014 & 
Resolution 
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Appendix D – Ecological Assessment Blackwood Ecological Services 
(2014) 

 

 

 

 

 

 

 

 

 

 

 

 

(Under Separate Cover and Available Electronically on Council’s Web Site) 
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Appendix E – Offer to Enter into VPA (2014) 
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Appendix F – Reports to Council’s Ordinary Meeting 15/12/2016, 25/5/2017 
and 24/5/2018 
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Appendix G - Gateway Determination – 25 September 2014 
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Altered Gateway Determination 8 April 2016 
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Altered Gateway Determination 8 April 2016 
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Altered Gateway Determination – 24 July 2018 
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Appendix H – Ecological Assessment Melaleuca Group (2013) & Parker 
(2015) 
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Appendix I – Preliminary Acid Sulfate Soil Assessment (2005) 
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Appendix J – Contaminated Site Investigation (2005) 
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Appendix K – Preliminary Geotechnical Investigation (2005) and Peer 
Review (2007) 
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Appendix L – Stormwater and Civil Engineering Assessment (2014) 
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Appendix M – Mosquito Impact Assessment (2005) 
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Appendix N – Bushfire Threat Assessment Report (2014) 
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Appendix O – Aboriginal Cultural Heritage Assessment (2014) & 
Archaeological Survey (1998) 
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Appendix P – Flood Impact Assessment (2008) and Review (2014) 
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Appendix Q – Government Authority & Council Technical Responses Post 
Gateway 
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Appendix R – Planners North Post Gateway LEP Amendment Report 
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Appendix S – Peer Review and Gap Analysis Report  
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Appendix T – Section 9.1 Checklist 

Section 9.1 Direction Checklist (Updated Directions 2 April 2018) 
Planning Proposal Lot 4 DP 537419 
Burns Point Ferry Road, West Ballina 
 
Direction No. Compliance of Planning Proposal 

1. Employment and Resources 

1.1 Business and Industrial 
Zones 

Inconsistent - Inconsistency agreed to be minor in the Department of Planning 
and Environment’s September 2014 Gateway determination which requires no 
further approval.  
The planning proposal seeks to expand the supply of land available for 
employment purposes in a live work style circumstance.   

1.2 Rural Zones  Inconsistent - Inconsistency agreed to be minor in the Department of Planning 
and Environment’s September 2014 Gateway determination which requires no 
further approval.  
The planning proposal proposes to rezone rural land for a mix of employment 
and residential purposes.  The proposed new employment areas are generally 
consistent with the outcomes envisaged under the Ballina Shire Local Growth 
Management Strategy, approved by the Director-General of the Department of 
Planning & Environment (May 2013) and the Far North Coast Regional Strategy. 

1.3  Mining, Petroleum 
Production and Extractive 
Industries 

Does not apply to planning proposal.  

1.4  Oyster Aquaculture Consistent. 
A Priority Oyster Aquaculture Area is located 300m downstream from the 
development site. Consultation has been undertaken with the Department of 
Primary Industries Fisheries.  

1.5  Rural Land Inconsistent - Inconsistency agreed to be minor in the Department of Planning 
and Environment’s September 2014 Gateway determination which requires no 
further approval.  
The planning proposal proposes to rezone rural land for predominantly residential 
purposes.  Home businesses are proposed to be permitted in part of the 
proposed residential area at a size significantly larger than otherwise permitted 
by BLEP 2012.  
 
The site is identified as an Investigation Area – Urban Land in the North Coast 
Regional Plan 2037. 

2. Environment and Heritage 

2.1 Environmental Protection 
Zones 

Inconsistent - Inconsistency agreed to be minor in the Department of Planning 
and Environment’s September 2014 Gateway determination which requires no 
further approval.  
The planning proposal seeks to facilitate the protection of the environment 
through the mechanism of a Voluntary Planning Agreement which will require a 
biobanking offset solution to be developed and approximately 40ha of Lot 4 
rehabilitated and maintained in perpetuity as a biobanking site.  

2.2  Coastal Management Inconsistent – the inconsistency is justified on the basis that Lot 4 is an infill site 
and it is proposed to zone the whole of the lot under the provisions of Ballina LEP 
2012. Ballina LEP 2012 is subject to the provisions of SEPP (Coastal 
Management) 2018. Given that the SEPP applies to the land due regard must be 
given to the matters set out under clause 4 of this Direction.  
 
The subject land is located within the NSW Coastal Zone.   
 
The proposed new urban area is generally consistent with the Ballina Shire 
Growth Management Strategy, approved by the Director-General of the 
Department of Planning & Environment (May 2013).   
 
The site is also identified as an Investigation Area – Urban Land in the North 
Coast Regional Plan 2037. 

2.3  Heritage Conservation Consistent. 
Consideration of Aboriginal cultural heritage and archaeological values of the site 
has occurred as part of the detailed assessment of the proposal. No specific 
provisions are required beyond those already contained within Ballina LEP 2012 
relating to heritage conservation matters (clause 5.10).  

2.4 Recreation Vehicle Areas Consistent. 
Recreational vehicle areas are not proposed. 
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2.5 Application of E2 and E3 
Zones and Environmental 
Overlays in Far North Coast 
LEPs 

Consistent  
An E zone or an environmental overlay is not proposed to be introduced by this 
planning proposal.  

3. Housing, Environment and Urban Development 

3.1 Residential Zones Consistent. 
The subject site is contiguous with land zoned for residential purposes.  The 
proposal seeks to facilitate residential development consistent with residential 
development permitted within the R2 zone under the provisions of Ballina LEP 
2012. The minimum lot size proposed is 450m

2
 which will facilitate greater 

housing choice on small lots. Part of the proposed residential area will enable 
live-work options to be developed.  

3.2 Caravan Parks and 
Manufactured Home Estates 

Consistent. 
The subject land does not contain an existing caravan park or manufactured 
home estate. The planning proposal does not seek to make direct provision for 
caravan parks or manufactured home estates.  The proposed new urban area is 
generally consistent with the Ballina Shire Growth Management Strategy, 
approved by the Director-General of the Department of Planning & Environment 
(May 2013).  The site is also identified as an Investigation Area – Urban Land in 
the North Coast Regional Plan 2037. 

3.3  Home Occupations Consistent. 
The planning proposal does not alter the permissibility of home occupations in 
dwelling houses under the Ballina LEP 2012. 

3.4  Integrated Land Use and 
Transport 

Consistent. 
The further assessment of the proposal, has considered accessibility and 
transport options for the proposed residential and employment uses on the site. 
Bus route provisions have been incorporated within the proposed draft DCP 
provisions that are intended to apply to the land.  

3.5 Development Near Licensed 
Aerodromes 

Does not apply to planning proposal.  

3.6 Shooting Ranges Does not apply to planning proposal.  

4. Hazard and Risk 

4.1 Acid Sulphate Soils Inconsistent - Inconsistency agreed to be minor in the Department of Planning 
and Environment’s September 2014 Gateway determination which requires no 
further approval.  
A Preliminary Acid Sulfate Soil Assessment has been prepared which found no 
evidence of acid sulfate soils or potential acid sulfate soils on Lot 4. However 
given the limited testing undertaken, and the probability that the site does contain 
some acid sulfate soils, the site has been designated as containing primarily 
Class 2 acid sulfate soils. This will trigger a requirement for further assessment to 
be undertaken as part of the DA process in accordance with the requirements of 
clause 7.1 of Ballina LEP 2012.  

4.2 Mine Subsidence and 
Unstable Land 

Does not apply to planning proposal.  

4.3  Flood Prone Land Inconsistent - Inconsistency agreed to be minor in the Department of Planning 
and Environment’s September 2014 Gateway determination which requires no 
further approval.  
The subject site is identified as being flood prone.  The impact of proposed site 
filling has been considered in detailed modelling undertaken by consultants BMT 
WBM. The reduction in flood storage as a consequence of filling has been found 
to be negligible. 
 
In 2015 Ballina Shire Council adopted the Ballina Floodplain Risk Management 
Plan and a new risk based Flood Plain Management Development Control Plan. 
Flood Risk Precincts and Flood Planning Levels for Lot 4 have been developed in 
accordance with the requirements of the NSW Floodplain Development Manual.   

4.4 Planning for Bushfire 
Protection  

Does not apply to planning proposal.  

5. Regional Planning 

5.1 Implementation of Regional 
Strategies 

Consistent. 
The subject land is designated as an Investigation Area – Urban Land in the 
North Coast Regional Plan 2037. 

5.2 Sydney Drinking Water 
Catchments 

Does not apply to Ballina Shire. 

5.3 Farmland of State and 
Regional Significance on the 
NSW Far North Coast 

Does not apply to planning proposal.  

5.4 Commercial and Retail 
Development 

Does not apply to planning proposal.  

5.5 Development in the vicinity 
of Ellalong Paxton and Millfield 
(Cessnock LGA). 

Repealed 
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5.6 Sydney to Canberra Corridor 
(Revoked 10 July 2008.  See 
amended Direction 5.1 

Repealed 

5.7 Central Coast (Revoked 10 
July 2008.  See amended 
Direction 5.1) 

Repealed 

5.8 Second Sydney Airport: 
Badgerys Creek 

Does not apply to Ballina Shire 
 

6. Local Plan Making 

6.1 Approval and Referral 
Requirements 

Consistent. 
The planning proposal does not introduce any new concurrence or consultation 
provisions or any additional designated development types. 

6.2 Reserving Land for Public 
Purposes 

Consistent. 
The subject site does not currently comprise any land zoned or reserved for 
public purposes. It is anticipated that any public open space and other land to be 
dedicated for public purposes as part of the proposal will be considered as part of 
the further assessment of the proposal including suitable mechanisms to facilitate 
their dedication. 

6.3 Site Specific Provisions Does not apply to planning proposal. 

7. Metropolitan Planning 

7.1 Implementation of the 
Metropolitan Strategy 

Does not apply to Ballina Shire. 
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Appendix U – Maps 

Site Identification Map 
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Existing Land Zoning Map 
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Existing Land Zoning Map – Zoomed  
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Proposed Land Zoning Map  
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Proposed Land Zoning Map – Zoomed 
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Existing Land Application Map 
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Proposed Land Application Map 
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Existing Land Application Map – Zoomed  
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Proposed Land Application Map – Zoomed  
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Existing Flood Planning Map 
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Proposed Flood Planning Map 
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Proposed Flood Planning Map – Zoomed 
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Existing Building Height Allowance Map  
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Proposed Building Height Allowance Map 

  



Burns Point Ferry Road Planning Proposal – August 2018 (Exhibition) 105 

Proposed Building Height Allowance Map – Zoomed 
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Existing Additional Permitted Use Map 
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Proposed Additional Permitted Use Map  
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Proposed Additional Permitted Use Map – Zoomed 
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Existing Height of Buildings Map 
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Existing Height of Buildings Map – Zoomed 
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Proposed Height of Buildings Map 
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Proposed Height of Buildings Map – Zoomed 
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Existing Acid Sulfate Soil Map 
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Existing Acid Sulfate Soil Map – Zoomed 
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Proposed Acid Sulfate Soil Map 
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Proposed Acid Sulfate Soil Map – Zoomed 
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Existing Floor Space Ratio Map 

 
 

 

Existing Floor Space Ratio Map – Zoomed  
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Proposed Floor Space Ratio Map  
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Proposed Floor Space Ratio Map – Zoomed  
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Existing Lot Size Map – Zoomed 
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Existing Lot Size Map – Zoomed  
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Proposed Lot Size Map 
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Proposed Lot Size Map – Zoomed  
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Existing Strategic Urban Growth Area Map 
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Existing Strategic Urban Growth Area Map – Zoomed 
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Proposed Strategic Urban Growth Area Map 
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Proposed Strategic Urban Growth Area Map – Zoomed 
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Appendix V – Voluntary Planning Agreement and Explanatory Note 
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Appendix W – Supplementary Reports relating to Stormwater Management and 
Traffic Impact 
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