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Ballina Shire Council

1. Introduction

1.1 Summary of Planning Proposal

The purpose of the Ballina Local Environmental Plan 2012 (BLEP 2012) Integration of
Certain Deferred Matters project is to facilitate integration into the BLEP 2012 of certain land
previously deferred from inclusion by applying appropriate zones (including environmental
zones) available under the Standard Instrument Local Environmental Plan (SILEP) in
accordance with the Council resolution of the April 2017 Ordinary meeting as outlined in
section 1.4 of this planning proposal.

The land to which the planning proposal applies is depicted in Figure 1 and described in
section 1.3 below.

1.2 Background

LEP Renewal Program 2006 — 2013

Ballina Shire Council engaged in the preparation of a comprehensive local environmental
plan (LEP) under the State Government's Standard Instrument LEP (SILEP) program
between 2006 and 2013. This planning process was underpinned by a comprehensive and
sustained community engagement program and considerable and careful deliberation by the
elected Council and staff over a prolonged period.

Council resolved to endorse a new draft LEP for the shire in December 2011 and
subsequently sought finalisation and implementation of the draft plan through the then NSW
Department of Planning and Environment. In September 2012, prior to Council’s draft plan
being finalised by the Department (it had received endorsement by the Department’s
regional office in Grafton), the then Minister for Planning, the Hon. Brad Hazzard made a
decision to initiate a review of environmental protection zones in five local government areas
on the Far North Coast. This included Ballina Shire.

The consequence of the Minister’s decision was that Council’s comprehensive LEP was only
partly made, with areas identified as having environmental values excluded from the plan.
These ‘deferred matter’ areas remain subject to the provisions of the Ballina LEP 1987
(being the instrument the new plan was to replace).

Northern Councils E Zone Review 2012 — Present

The Department released the interim report on the review of the E zones, prepared by
consultants Parsons Brinkerhoff, for exhibition and comment in May 2014. Council
responded to this with the identification of an extensive suite of shortcomings, errors and
omissions within the report. This report has not been updated, nor the issues identified by
Council addressed for the public record.

In October 2015 the Department published its final recommendations report for the Northern
Councils E Zone Review (NCEZR). The review recommendations do not align with Council’s
endorsed draft LEP from 2011 or with almost 30 years of environmental protection zoning
history and identified environmental attributes and values in the Ballina Shire local
government area.



For Ballina Shire, the NSW Government’s review recommendations result in the loss of
opportunity to apply environmental protection zones to areas on the basis of scenic and
amenity value, coastal value, water catchment characteristics and urban buffer
characteristics. This is a substantial shift for Ballina Shire and one that represents a
significant change in long standing Council planning policy. In considering this, it is
important to recognise that environmental protection zones have been part of Ballina Shire
since 1987 and the majority of the areas so zoned in 1987 remain zoned environmental
protection under that plan at present.

Previously adopted staged integration programs

Notwithstanding the above, an initial staged approach to integrate deferred matter areas was
adopted by the Council at its April 2016 Ordinary meeting in line with the requirements of the
Department’s final recommendations report. In response to an offer of funding support from
the Department, Council resolved at its October 2016 Ordinary meeting to adjust the staging
of the integration program based on a shorter timeframe.

Stage 1 of the integration program commenced with the then Department of Planning issuing
a Gateway determination on 9 March 2017 in respect to land predominantly zoned 7(c)
Environmental Protection (Water Catchment Zone) under the Ballina Local Environmental
Plan 1987 (BLEP 1987) as well as other contiguous areas that were deferred from the BLEP
2012.

Stage 2 of the program involved land zoned 7(d) Environmental Protection
(Scenic/Escarpment) and 7(d1) Environmental Protection (Newrybar Scenic/Escarpment)
under the BLEP 1987 and other contiguous areas deferred from the BLEP 2012. At its
Ordinary meeting held in March 2017 the Council resolved to delay consideration of the
Stage 2 planning proposal until after a Councillor briefing on the matter.

In response to the resolution, a Councillor briefing was held on 6 April 2017. Councillors
present expressed an interest in maintaining the status quo in relation to the existing
environmental protection zones under the BLEP 1987. This reflects a view that the BLEP
1987 has been in place for a long time and has been very successful with respect to the
management of the shire’s environmental values, particularly given that adverse impact from
development within existing environmental protection zone areas has been limited.

At its Ordinary meeting held in April 2017, the Council resolved to retain existing deferred
areas the subject of an environmental protection zone under the BLEP 1987 as deferred
areas, and to integrate all other deferred areas into the BLEP 2012 in accordance with the
criteria established under the NCEZR.

Consequently, the Council resolved in June 2017 to formally request the discontinuance of
the Stage 1 planning proposal. A response was received from the Department in July 2017
that the Department is considering possible options to facilitate the implementation of the E
Zone Review and will advise Council of its decision on the discontinuation request once the
preferred option for implementation has been determined. To date, Council has not received
any further correspondence regarding the discontinuation.

Current approach to the integration of certain deferred matters

In April 2021, in response to an offer of funding support from the Department of Planning,
Infrastructure and Environment (DPIE), Council engaged Ascent Ecology Pty Ltd to identify
and verify proposed E2 and E3 zones under the BLEP 2012, in line with the criteria outlined
by the DPIE in the NCEZR report and the April 2017 Council resolution to retain existing
deferred areas that are subject to an environmental protection zone under the BLEP 1987.
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This planning proposal outlines the proposed method of integration of deferred matters into
the BLEP 2012.

1.3 Land to Which the Planning Proposal Applies

It is proposed to transition all Deferred Matter (DM) areas currently subject to a BLEP 1987
zone shown in Table 1, into the BLEP 2012. Environmental protection zones listed in Table
2 will remain subject to the provisions of the BLEP 1987 as per the Council resolution of April
2017.

Table 1: BLEP 1987 DM Zones to be transitioned into BLEP 2012

Zone Description
1(al) Rural (Plateau Lands Agriculture)
1(a2) Rural (Coastal Lands Agriculture)
1(b) Rural (Secondary Agricultural Land)
1(d) Rural (Urban Investigation)

1(e) Rural (Extractive and mineral Resources)
2(a) Living Area

2(b) Village Area

4 Industrial Zone

6(a) Open Space Zone
8(a) National Parks and Nature Reserves
9(a) Roads (Main Roads Proposed)

9(b) Roads (Local Roads Proposed)

uz Unzoned Land

Table 2: BLEP 1987 environmental protection zones

Zone

Description

7(2)

Environmental Protection (Wetlands)

7(c) Environmental Protection (Water Catchment)

7(d) Environmental Protection (Scenic/Escarpment)

7(d1) Environmental Protection (Newrybar Scenic/Escarpment)
7(f) Environmental Protection (Coastal Lands)

7(i) Environmental Protection (Urban Buffer)

7() Environmental Protection (Habitat)

The DM land to which this planning proposal applies is shown outlined in red in Figure 1.



Ballina LGA
[ ] oM 1987 Zones (excluding Zone 7s)

Figure 1. Deferred Matter Land (excluding environmental protection zones under the BLEP
1987) shown outlined in red
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1.4 Council Resolutions

The planning proposal for Stage 2 of the previous integration program was presented to the
Council at its Ordinary meeting held in April 2017 and the Council resolved as follows:

That Council addresses the deferred matters under the Ballina Local Environmental Plan
2012 through the following:

(a) Retention of all deferred areas the subject of an environmental protection zone under
the Ballina Local Environmental Plan 1987 as deferred areas (having the effect that
the Ballina LEP 1987 will continue to apply).

(b) Preparation of a planning proposal to integrate all deferred areas that are not subject
to existing environmental protection zones under the Ballina Local Environmental
Plan 1987 into the Ballina Local Environmental Plan 2012.

(c) Application of the criteria established under the Northern Councils E Zone Review to
the areas to be integrated into the Ballina Local Environmental Plan 2012 under point

(b).

A copy of the report considered by the Council is provided in Appendix 3 of this planning
proposal.

1.5 Gateway Determination

To be completed following Gateway determination.



1.6 Deferred Matter Integration Context and Interpretation

The application of environmental protection zones in Ballina Shire is required to be based on
the NSW Department of Planning, Industry and Environment’'s Northern Councils E Zone
Review Final Recommendations Report (NCEZR) dated October 2015. This report is
supported by a section 9.1 Ministerial Direction to ensure the application of E zones and
mapped planning controls are consistent with the final recommendations report.

A number of matters set out in the final recommendations report and associated material
require interpretation. In this regard, Council has progressed with its integration of the
deferred areas based on the following understandings.

1.6.1 Primary use of land

The primary use of the land is defined as the main use for which the land has been used for
the last two years.

Where an E2 or E3 environmental protection zone is proposed, the primary use of the land is
to be considered. The primary use of land concept is not required to be directly applied in
cases where zones other than E2 or E3 zones are proposed.

For land that Council has verified as consistent with the vegetation criteria for an
environmental zone, an Environmental Conservation (E2) or Environmental Management
(E3) zone will generally be applied if the primary use of the land is confirmed to be E2 or E3.

The primary use of the land may vary across a particular property depending on the
characteristics of the land. This means that land currently zoned as rural could continue to
have a rural zone, but may have parts of that land which have attributes that meet the
criteria for an E2 or E3 zone mapped accordingly.

The primary use of the land will be assessed in consultation with affected landholders.
1.6.2 Verification of the E zone criteria

An E zone or other mapped planning controls can be applied to land where the presence of
attributes that meet the criteria have been verified by using one or a combination of the
following:

e Biodiversity field inspections and ground surveys conducted by an appropriately qualified
person.

o Flora and fauna reports conducted by a suitably qualified person (field work must be less
than five years old).

e Review of current (not more than five years old) high resolution digital aerial photography
verified by another one of these verification techniques.

e Aboriginal heritage field inspections and ground surveys conducted by an appropriately
gualified person or someone with extensive field experience.

e Cultural heritage reports conducted by a suitably qualified person and in accordance with
current guidelines.

e Consultation with Aboriginal cultural knowledge holders in relation to culturally significant
lands in accordance with current guidelines.

It is not mandatory to apply an E zone if the land has been verified to meet the criteria.
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1.6.3 Public and private land inconsistent with the criteria

Public land may be zoned E2 or E3, despite being inconsistent with the criteria, if the primary
use of the land is environmental conservation or environmental management.

Private land may be zoned E2 or E3, despite being inconsistent with the criteria, if it is
consistent with a negotiated development outcome (eg master plan, rezoning, development
consent or designated offset areas) or with the agreement of the landowner.

1.6.4 Voluntarily revegetated land

Land which has been voluntarily revegetated by the current landowner cannot have an E2 or
E3 zone applied to it without the landowner’s agreement providing:

¢ The revegetation has been actively undertaken and is not the result of natural regrowth;

e Active revegetation includes a combination of planting, seeding, weed control, fencing,
removing stock, watering, ripping, mulching and soil improvement to encourage the
natural regeneration of native vegetation; and

e The primary use of the land is agriculture.

Voluntarily revegetated land can be included on a Vegetation Map without the landowner’s
agreement provided the attributes have been verified to meet the E zone criteria and the
primary use of the land is environmental conservation or environmental management.

If revegetation has been undertaken with the support of grant funding which requires
ongoing protection of the vegetation, then an E zone may be applied to the land.

1.6.5 Zoning of State and regionally significant farmland

When zoning State or regionally significant farmland, council must have regard for the
primary use of the land before applying an E zone or a rural zone.

1.6.6 Application of multiple zones to a single property (split zoned lots)

More than one zone can be applied to properties where the characteristics of different areas
of the land reflect the different primary uses of the land. However, the use of multiple zones
on a property should be minimised as far as possible and councils should consider the
suitability of alternative zones or including the land on a Vegetation Map when considering
more than one zone for a property.

1.6.7 Mapped planning controls and associated clauses

Mapped planning controls (overlays) can be used to provide protection of environmental
values that do not meet the criteria for an E2 or E3 zone.

Whilst it is not proposed to introduce environmental overlays through this planning proposal,
it is noted that mapped planning controls and associated clauses may be used for protection
of the following:

o Matters of public health, safety, risk and hazard such as drinking water catchments,
flooding, coastal risk areas and land subject to strict development controls such as steep
land.

e Land that contains significant native vegetation, or that has been verified to meet the E
zone criteria where the primary use of the land is not environmental conservation or
environmental management, may be included on a Vegetation Map.



e A Coastal Risk Map and associated clause is to be used to manage land affected by
coastal hazards.

1.6.8 Scenic protection and aesthetic values

Council is not permitted to use scenic or aesthetic values as an attribute for the application
of an E zone or mapped planning controls.

1.6.9 Permissibility of agriculture in E zones

Extensive agriculture is to be listed as permissible with consent in the E2 zone and
permissible without consent in the E3 zone.

The E3 zone can encompass areas where extensive agriculture occurs, such as understorey
grazing or flood refuge.

1.7 Amendments to Ballina LEP 1987

The planning proposal also proposes to amend the Ballina LEP 1987 with respect to the
temporary use of land clause by reducing the maximum number of days that land may be
used for a temporary use.

Clause 41(2) of the BLEP 1987 states that ‘development consent may be granted for
development on land in any zone for a temporary use for a maximum period of 52 days
(whether or not consecutive days) in any period of 12 months.’

As per the Council resolution of April 2017, only land that is zoned for environmental
protection purposes will remain subject to the provisions of the Ballina LEP 1987. It is
therefore appropriate that any temporary development permitted within these zones be
limited to ensure consistency with the provisions of the Ballina LEP 2012, which allow
temporary use for a maximum period of 14 days.
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2. Objectives & Intended Outcomes

The overarching objective of this planning proposal is to amend the Ballina LEP 2012 to
incorporate certain land identified as Deferred Matter, in line with the Council resolution of 27
April 2017.

It is intended to achieve this objective through the following means:
¢ Introduce the E2 Environmental Conservation and E3 Environmental Management

zones into the Ballina LEP 2012 zoning palette.

¢ Apply environmental protection zones to land identified as meeting the criteria set out
under the Northern Councils E Zone Review Final Recommendations Report.

e Apply residential, rural and other zones to other land that does not meet the criteria
for application of environmental protection zones as set out under the Northern
Councils E Zone Review Final Recommendations Report.

o Apply the following consequential mapping to the subject land: Acid Sulfate Sail;
Building Height Allowance; Flood Planning; Floor Space Ratio; Height of Building;
Heritage and Minimum Lot Size.

o Adjust the Land Application Map to incorporate the land under the Ballina LEP 2012.

The achievement of the above objectives will require a series of consequential amendments
to clauses in the Ballina LEP 2012 to reference the E2 and E3 zones, including but not
limited to the following:

e 4.2A Erection of dwelling houses and dual occupancies on land in certain rural zones

e 7.9 Rural and nature-based tourism development

It is also proposed to amend clause 41(2) of the Ballina LEP 1987 to reduce the maximum
period for which land can be used for a temporary use from 52 days to 14 days.

10



3. Explanation of Provisions

3.1 E2 and E3 Zone Land Use Table Introduction

Environmental zones (‘E zones’) are designed to recognise and protect land that has
important environmental value. An overview of the E2 and E3 zones as proposed for
introduction into Ballina Shire is provided below.

The Standard LEP Instrument compiled by the NSW Department of Planning, Infrastructure
and Environment (DPIE) requires that certain objectives and land uses are mandatory, these
are shown in BLACK text. These items are consistent across NSW and are not able to be
altered by Council.

The DPIE’s Northern Councils E Zone Review Final Recommendations Report (NCEZR)
mandates that Extensive agriculture be permitted with consent in the E2 zone and permitted
without consent in the E3 zone. This is shown in BLUE text.

The objectives and land uses identified in RED have been included by Council based on
local provisions/issues.

E2 Environmental Conservation

The E2 zone provides for the protection of key environmental assets within the shire while
allowing a limited range of land uses that are compatible with the environmental values of
such areas. The E2 zone will be applied to areas of high environmental significance where
protection of environmental values is warranted, and other suitable areas that meet the set
criteria.

Having regard for the outcomes of the DPIE’'s NCEZR and the history and characteristics of
Ballina Shire, it is proposed that the E2 zone be introduced into the Ballina LEP 2012 as
follows. The zone provides for a limited range of permissible land uses recognising its
targeted application to areas of high environmental value and significance.
Zone E2 Environmental Conservation

1 Objectives of zone

e To protect, manage and restore areas of high ecological, scientific,
cultural or aesthetic values.

e To prevent development that could destroy, damage or otherwise have an
adverse effect on those values.
2 Permitted without consent
Environmental protection works.
3 Permitted with consent

Dwelling houses; Environmental facilities; Extensive agriculture; Oyster
aquaculture; Research stations; Roads.

4 Prohibited

Business premises; Hotel or motel accommodation; Industries; Multi dwelling
housing; Pond-based aquaculture; Recreation facilities (major); Residential
flat buildings; Restricted premises; Retail premises; Seniors housing; Service

11
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stations; Tank-based aquaculture; Warehouse or distribution centres; Any
other development not specified in item 2 or 3.

E3 Environmental Management

The E3 zone provides for the recognition, management and protection of environmental
values while providing for a range of land uses compatible with those values. This zone is
slightly more flexible in the range of permissible land uses than the E2 zone.

Having regard for the outcomes of the DPIE’s NCEZR and the history and characteristics of
Ballina Shire, it is proposed that the E3 zone be introduced in the Ballina LEP 2012 as
follows. The zone provides for a limited range of permissible land uses recognising its
targeted application to areas of environmental value and significance.

Zone E3 Environmental Management
1 Objectives of zone

e To protect, manage and restore areas with special ecological, scientific,
cultural or aesthetic values.

e To provide for a limited range of development that does not have an
adverse effect on those values.

2 Permitted without consent
Environmental protection works; Extensive agriculture.
3 Permitted with consent

Camping grounds; Community facilities; Dwelling houses; Emergency
services facilities; Environmental facilities; Farm building; Home-based child
care; Information and education facilities; Intensive plant agriculture; Kiosks;
Oyster aquaculture; Pond-based aquaculture; Recreation areas; Research
stations; Roads; Roadside stalls; Tank-based aquaculture; Tourist and visitor
accommodation; Water recreation structures.

4 Prohibited

Backpackers accommodation; Hotel or motel accommodation; Industries;
Intensive livestock agriculture; Multi dwelling housing; Residential flat
buildings; Retail premises; Seniors housing; Service stations; Serviced
apartment; Warehouse or distribution centres; Any other development not
specified in item 2 or 3.

12



3.2  Application of E Zones

The application of E zones to deferred land in the shire is required to be based on the NSW
DPIE’s Northern Councils E Zone Review Final Recommendations Report (NCEZR) and the
associated s.9.1 Ministerial Direction under the Environmental Planning and Assessment Act
1979.

Land proposed to be zoned E2 or E3 must contain one or more of the criteria listed in Tables
1 and 2 of the Department’'s NCEZR (as reproduced in Table 3 below) and where applicable,
be based on the primary land use.

In addition to the strict application of the Department’s criteria, a number of rules were
developed in order to suitably propose E2/E3 zones (refer to section 6.2 of the methodology
report). A rule-based hierarchical approach was taken and the criteria applied sequentially
to DM areas. Criteria with the most certainty was applied first to reduce areas required for
field verification.

Table 3: Criteria for Application of Environmental Zones

Criteria Description

E2 Environmental Conservation

SEPP26 Littoral Rainforests Land mapped as littoral rainforest in accordance with the statewide
policy for littoral rainforest protection (State Environmental Planning

Policy 26 — Littoral Rainforests).

SEPP14 Coastal Wetlands Land mapped as coastal wetlands in accordance with the statewide
policy for coastal wetland protection (State Environmental Planning

Policy 14 — Coastal Wetlands).

Endangered Ecological Communities
(EECSs) listed under the Threatened
Species Conservation Act 1995
and/or the Environment Protection
and Biodiversity Conservation Act
1999.

Land containing vegetation communities listed as Endangered
Ecological Communities under the Threatened Species Conservation
Act 1995 (TSC)! and the Environment Protection and Biodiversity
Conservation Act 1999 (EPBC)2.

The Far North Coast Regional Conservation Plan? lists the following
vegetation communities as examples of EECs that currently exist on the
Far North Coast:

Byron Bay Dwarf Graminoid Heath Community, Coastal Cypress Pine
Forest, Coastal Saltmarsh, Freshwater Wetlands in Coastal Floodplains,
Littoral Rainforest, Lowland Rainforest, Lowland Rainforest on
Floodplains, Subtropical Coastal Floodplain Forest, Swamp Oak
Floodplain Forest, Swamp Sclerophyll Forest on Coastal Floodplains,
Themeda grassland on Seacliffs and Coastal Headlands, White Gum
Yellow Gum Blakely’s Red Gum Woodland, and White Gum Moist
Forest.

Other vegetation communities may be added consistent with these Acts
in the future.

Key Threatened Species Habitat

This criterion includes:

e old-growth forests where the overstorey or canopy trees are in the
late mature stage of growth?;

e areas of predicted high conservation value for forest fauna
assemblages, refugia, endemic forest fauna or endemic
invertebrates®; and

e habitats for threatened species or endangered populations that
cannot withstand further loss where the threatened species or
endangered population is present®.

Over-cleared vegetation communities

Land comprising:

1. over-cleared vegetation communities, where more than 70% of the
original (pre 1750) extent of the native vegetation type has been
cleared” and

13
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2. native vegetation in over-cleared Mitchell landscapes?.

The Far North Coast Regional Conservation Plan lists the following as
examples of:
= Over-cleared vegetation communities on the Far North Coast®:

- Rainforests, Wet sclerophyll forests (shrubby and grassy
subformations), Dry sclerophyll forests (shrubby and shrub/grass
subformations), Grassy woodlands, Grasslands (Themeda
australis sod tussock), Heathlands, Forested wetlands,
Freshwater wetlands, Saline wetlands; and

= Over-cleared Mitchell landscapes®:

- Byron-Tweed Alluvial Plains, Byron—Tweed Coastal Barriers,
Clarence—Richmond Alluvial Plains and Upper Clarence
Channels and Floodplains.

Culturally significant lands Areas of culturally significant lands such as Aboriginal object sites,
Aboriginal places of heritage significance and other significant objects
identified by the local Aboriginal community2©.

E3 Environmental Management

Riparian and estuarine vegetation Land comprising riparian and estuarine vegetation on waterfront land,
and wetlands defined under the NSW Water Management Act 2000, or wetland areas
other than those mapped as SEPP14 Coastal Wetlands.

Waterfront land is defined under the NSW Water Management Act 2000
as the bed of any river, lake or estuary and any land within 40 metres of
the river banks, lake shore or estuary mean high water mark.

Rare, Endangered and Vulnerable Land comprising areas of rare, endangered and vulnerable forest
Forest Ecosystems ecosystems as defined by the Joint ANZEC/MCFFA National Forest
Policy Statement Implementation sub-committee (JANIS)
(Commonwealth of Australia 1997)*2.

Native vegetation on coastal Native vegetation on land with frontage, or adjoining or adjacent to, a
foreshores beach, estuary, coastal lake, headland, cliff or rock platform.

1 http://lwww.environment.gov.au/biodiversity/threatened/communities/nsw-act

2 http://lwww.environment.nsw.gov.au/threatenedspeciesapp/default.aspx?keywords

3 Far North Coast Regional Conservation Plan, NSW Environment Climate Change and Water, 2010, p24
4 http://www.epa.nsw.gov.au/resources/pnf/OGRFreviewFieldident.pdf

5Scotts, D 2003, Key Habitats and Corridors for Forest Fauna: A Landscape Framework for Conservation in Northeast New
South Wales, NPWS Occasional Paper no. 32, National Parks and Wildlife Service, Sydney, NSW.

6 NSW Office of Environment and Heritage ‘Threatened Species Profiles Database’ http://www.bionet.nsw.gov.au

" Keith, DA 2006, Ocean Shores to Desert Dunes the Native Vegetation of New South Wales and the ACT, Department of
Environment and Climate Change, Hurstville.

8 Mitchell, PB 2002, ‘NSW Ecosystems Study: Background and Methodology’, report prepared for National Parks and Wildlife
Service, Hurstville, NSW and Far North Coast Regional Conservation Plan, NSW Environment Climate Change and Water,
2010, p27.

® Far North Coast Regional Conservation Plan, NSW Environment Climate Change and Water, 2010, p26

10 Guide to investigating, assessing and reporting on Aboriginal cultural heritage in NSW, NSW Department of Environment,
Climate Change & Water (2011)

11 Refer to Appendix 1 of the Department’s Final Recommendations Report.

Primary Land Use

The NCEZR defines the primary land use (PLU) as the main use for which the land has been
used for the last two years. Verification of PLU and site attributes that meet the E2 or E3
criteria was undertaken through a priority-driven process as outlined in section 5 of the
methodology report. Council has considered the characteristics of land and zoning
application having regard for aerial photography, visual inspections undertaken and other
property information available to Council.
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With respect to the use of aerial photography, this assessment utilised the May 2018 Ballina
Shire Council aerial imagery set as the primary data source for the PLU assessment on
advice from the Department of Planning, Infrastructure and Environment. Where uncertain,
recent captures from the Nearmap aerial imagery service were also utilised if available.

Land proposed for E2 or E3 zoning was assigned a PLU in accordance with the categories
set out in Table 4.

Table 4: PLU categories for the purpose of determining E Zones

PLU category @ Attributes

Environmental' | ¢ Existing 7(a) Environmental Protection (Wetlands) and 7(I) Environmental
Protection (Habitat) zones under BLEP 1987 and existing E2 Environmental
Conservation and E3 Environmental Management zones under the BLEP
20122

e Areas of native vegetation where natural ecological processes predominate?®

e Areas subject to active revegetation works, habitat remediation or assisted
natural regeneration (not mapped)

e Some areas of land that where there gap between patches of native
vegetation that meet E2/E3 zone criteria identified in the NCEZR the is less
than 100 metres and these patches contribute to habitat connectivity

Agriculture e Areas where agricultural activities including cropping, horticulture, pasture
management, grazing or other forms of agriculture predominate

e Other cleared areas used on a rotational or occasional basis for cropping or
grazing which are integral to the broader farm management

Other e Areas of existing urban, commercial, industrial, infrastructure or special
purpose development

e Developed open space
¢ Road and waterway reserves not covered above
e Public land actively used for sewer and water infrastructure

e May include cleared and undeveloped land identified for future urban
development*

! Areas allocated to the environmental PLU category must also meet other criteria that are identified in the NCEZR before they
can be proposed for an E Zone.

2 Under the NCEZR, areas of land identified as existing environmental protection zones under the BLEP 1987 and BLEP 2012
are assumed to have a primary use of environmental conservation or management.

3 The environmental PLU may include some agricultural uses such as grazing where these activities are of a secondary or
ancillary nature. In general, forested areas are considered unlikely to support commercial agriculture as a PLU.

4 Unless zoned for urban development these areas are typically included in the “Agriculture” category reflecting their current
PLU.

Further to this, Council intends to invite landowners of properties where an environmental
protection zone is proposed to engage with Council pre-public exhibition of the planning
proposal to discuss the proposed environmental protection zoning, thereby providing an
opportunity for further consideration of the primary use of land. Council’s approach is
designed to provide landowners with an opportunity to review proposed environmental
protection zoning outcomes and provide additional information or raise concerns for
examination in advance of the public exhibition phase.

3.3 Application of Rural and Other Zones
Land in DM areas that did not meet the criteria for an E2 or E3 zoning is proposed to be

transitioned into the BLEP 2012 based on the following methodology, as outlined in section
6.4 of the methodology report:
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o Apply a proposed BLEP 2012 zone based on the BLEP 1987 zone as per the lookup table
in Table 5 below; and

e Where BLEP 1987 zone was 1(d) Rural (Urban Investigation), 9(a) Roads (Main Roads
Proposed), 9(b) Roads (Local Roads Proposed), or unzoned land, a proposed BLEP 2012
zone was proposed based on adjacent zoning and apparent primary land use derived from
aerial photograph interpretation (API).

Table 5: Transition of BLEP 1987 to BLEP 2012 zones

BLEP 1987 Zone (DM Area) Proposed BLEP 2012 Zone

1(al) Rural (Plateau Lands Agriculture) RU1 Primary Production
1(a2) Rural (Coastal Lands Agriculture)
1(e) Rural (Extractive and Mineral Resources)

1(b) Rural (Secondary Agricultural Land) RU2 Rural Landscape
1(d) Rural (Urban Investigation) Based on adjacent zoning
2(a) Living Area R2 Low Density Residential or
2(b) Village Area R3 Medium Density Residential
4 Industrial IN1 General Industrial
6(a) Open Space RE1 Public Recreation or
RE2 Private Recreation
8(a) National Parks and Nature Reserves E1 National Parks and Nature Reserves
9(a) Roads (Main Roads Proposed) Based on adjacent zoning

9(b) Roads (Local Roads Proposed)
UZ Unzoned Land

3.3.1 Application of Rural Zones

The BLEP 2012 contains two rural zones applicable to land used for agricultural purposes as
well as areas identified for future urban land and areas of extractive and mineral resources.
An overview of the two rural zones is provided below.

The RU1 Primary Production zone provides for the identification and management of land
suitable for most kinds of primary production. It is suitable for application to rural land that
supports a variety of agricultural activity including extensive agriculture, horticulture and
intensive livestock agriculture.

The RU2 Rural Landscape zone provides for the management of rural land that has
landscape values or that is identified as having some agricultural limitations. It is suitable for
application to rural areas not identified for inclusion in the RU1 zone or an environmental
protection zone.

To be consistent with the approach previously taken by Council in transitioning land to a
rural zone at the time the BLEP 2012 was adopted, the following additional criteria was
applied to areas unsuitable for E2/E3 zoning for land currently zoned 1(al), 1(a2), 1(b), 1(d)
or 1(e). If the land met the following two criteria, an RU1 zone was proposed:

e Land is identified as State or Regionally Significant Farmland under the Northern
Rivers Farmland Protection Project; and

¢ Land is identified as an agricultural class of 1, 2, 3 or 4 by the NSW Department
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of Primary Industries (DPI) agricultural land classification mapping.

For land zoned 1(b) that did not meet both these criteria, the RU2 zone was applied.

One exception to this rule is the Tuckombil Quarry site which, despite the presence of some
attributes that meet the E2 criteria, is mapped as State Significant Farmland and therefore
should transition to the RU1 zone based on the above methodology.

At its July 2021 Ordinary meeting, Council considered a report on the potential use of the
guarry site for the purpose of a film studio. In order to maintain flexibility in the range of land
use permissibilities for the site, it is proposed to apply the RU2 zone.

3.3.2 Application of Residential Zones

In the case of BLEP 1987 zones 2(a) Living Area and 2(b) Village Area, these areas are
proposed to transition to R2 Low Density Residential or R3 Medium Density Residential
based on adjacent residential density.

3.3.3 Application of Recreation Zones

All BLEP 1987 zone 6(a) Open Space zones are proposed to transition to the RE1 Public
Recreation zone.

3.3.4 Application of Industrial Zone

Any land zoned BLEP 1987 zone 4 Industrial is proposed to transition to the IN1 General
Industrial zone.
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4.

4.1
Q1

Q2

4.2
Q3

Q4

Q5

18

Justification

Section A — Need for the Planning Proposal

Is the planning proposal a result of an endorsed local strategic planning
statement, strategic study or report?

Yes, the Northern Councils E Zone Review Final Recommendations Report
published by the Department of Planning and Environment in October 2015. This
report outlines the criteria for the application of environmental zones (“E” zones) to
deferred matters previously identified as an E zone but excluded from the new plan
(Ballina LEP 2012).

The planning proposal also follows on from extensive study and reporting completed
as part of the Ballina LEP renewal program between 2006 and 2012, and is also
informed by the mapping undertaken by Ascent Ecology in 2021.

Is the planning proposal the best means of achieving the objectives or
intended outcomes, or is there a better way?

Yes. A planning proposal is the appropriate and only mechanism to integrate
deferred matters into the Ballina LEP 2012.

Section B — Relationship to Strategic Planning Framework

Will the planning proposal give effect to the objectives and actions of the
applicable regional, or district plan or strategy (including any exhibited draft
plans or strategies)?

The planning proposal demonstrates strategic merit through its consistency with the
objectives and actions set out in the North Coast Regional Plan 2036.

Will the planning proposal give effect to a council’s endorsed local strategic
planning statement, or another endorsed local strategy or strategic plan?

The planning proposal is consistent with the principles of Council's Community
Strategic Plan, Local Strategic Planning Statement and other local strategies in that it
seeks to achieve application of a single local environmental plan to the shire
consistent with local and State planning policy.

Is the planning proposal consistent with applicable State Environmental
Planning Policies?

The proposal is considered to be generally consistent with applicable State
Environmental Planning Policies (SEPPs) — namely the relevant aims contained in
SEPP (Koala Habitat Protection) 2020 and 2021, SEPP (Coastal Management)
2018, SEPP (Primary Production and Rural Development) 2019 and SEPP
(Vegetation in Non-Rural Areas) 2017.



Q6

4.3
Q7

Q8

Q9

4.4
Q10

Q11

It is also consistent with the requirements of SEPP 55 — Remediation of Land as the
SEPP 55 provisions relating to planning proposals have now been replaced by
section 9.1 Direction 2.6, which is addressed in Appendix 2.

Is the planning proposal consistent with applicable Ministerial Directions (s.9.1
directions)?

The planning proposal is consistent with the relevant section 9.1 Ministerial
Directions. A section 9.1 Ministerial Direction checklist for the planning proposal is
contained in Appendix 2.

Section C — Environmental, Social and Economic Impact

Is there any likelihood that critical habitat or threatened species, populations
or ecological communities, or their habitats, will be adversely affected as a
result of the proposal?

The amendments contained in this proposal are not expected to impact adversely on
critical habitats, threatened species, populations or ecological communities or their
habitats.

Are there any other likely environmental effects as a result of the planning
proposal and how are they proposed to be managed?

No significant adverse environmental impacts are likely to arise as a result of the
planning proposal.

Has the planning proposal adequately addressed any social and economic
effects?

The proposal will facilitate the provision of a more efficient and effective land use
planning framework. The proposed zonings will provide land owners with certainty
around the permissible land uses on their land. In addition, the integration of Deferred
Matter land into the Ballina LEP 2012 will simplify the planning controls for future
development proponents. For these reasons the social and economic impacts
associated with the proposal are considered to be positive.

Section D — State and Commonwealth Interests
Is there adequate public infrastructure for the planning proposal?

The planning proposal does not create the need for any additional public
infrastructure.

What are the views of state and Commonwealth public authorities consulted in
accordance with the Gateway determination?

Consultation will be undertaken with relevant agencies as required by the Gateway
determination during the public exhibition stage of the LEP amendment.
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5. Mapping
This planning proposal will necessitate updates to the following BLEP 2012 maps:

e Land Zoning Map;

e Lot Size Map;

e Floor Space Ratio Map;

e Acid Sulfate Soil Map;

¢ Building Height Allowance Map;

e Flood Planning Map;

e Height of Buildings Map;

o Heritage Map;

e Strategic Urban Growth Area Map; and
e Land Application Map.

It is proposed that these maps be prepared post-Gateway. Preliminary land zoning maps are
provided in Appendix 1.
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6. Community Consultation

This proposal will be exhibited in accordance with the Gateway determination and the terms

of the Environmental Planning and Assessment Act 1979.

/. Project Timeline

The proposed timeline for completion of the planning proposal is as follows:

Plan Making Step

Estimated Completion
(Before)

Gateway Determination February 2022
Government Agency Consultation May 2022

Public Exhibition Period May 2022
Public Hearing N/A
Submissions Assessment August 2022
RPA Assessment of Planning Proposal and Exhibition Outcomes September 2022
Submission of Endorsed LEP to DPIE for Finalisation December 2022
RPA Decision to Make the LEP Amendment (if delegated) N/A#

Forwarding of LEP Amendment to DPIE for Notification (if delegated) | N/A#

#Council is not proposing to exercise plan finalisation functions under delegation.
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Appendices
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Appendix 1 — Mapping

(Provided via separate attachment)
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Appendix 2 — s.9.1 Ministerial Direction Checklist

Section 9.1 Ministerial Direction Checklist
Planning Proposal — BLEP 2012 Integration of Certain Deferred Matters

Direction No. Compliance of Planning Proposal

1. Employment and Resources

1.1 Business and Industrial Zones | Consistent.

The planning proposal involves the transitioning of land zoned ‘4 Industrial Zone’
under the Ballina LEP 1987 to the ‘IN1 General Industrial Zone’ under the Ballina
LEP 2012. The subject land is located adjacent to an existing industrial zone and will
increase the availability of land for industrial purposes.

1.2 Rural Zones Consistent.

The planning proposal does not seek to rezone land from a rural zone to a
residential, business, industrial, village or tourist zone, nor contain provisions that
will increase the permissible density of land within a rural zone.

Whilst the planning proposal does include the rezoning of certain rural land to an
environmental zone (E2 or E3), this is proposed in accordance with the NSW
Government’s Northern Councils E Zone Review Final Recommendations Report
and associated Ministerial Direction 2.5 (see below).

The planning proposal provides for extensive agriculture as a permissible land use
in both the E2 and E3 zones enabling certain agricultural activities on the land.

1.3 Mining, Petroleum Production | Consistent.

and Extractive Industries This proposal does not include any amendments that will result in compromising any
future extraction of coal, minerals, petroleum or other resources.

1.4 Oyster Aquaculture Does not apply to planning proposal.

1.5 Rural Land Consistent.

The planning proposal is consistent with the objectives of the North Coast Regional
Plan 2036 and the Ballina Shire Local Strategic Planning Statement.

The planning proposal has been prepared having regard for the provisions of the
State Environmental Planning Policy (Primary Production and Rural Development)
2019 and the NSW Government’s Northern Councils E Zone Review Final
Recommendations Report.

Furthermore, the planning proposal provides for extensive agriculture as a
permissible land use in both the E2 and E3 zones enabling certain agricultural
activities on the land.

The planning proposal does not seek to vary the existing minimum lot size within a
rural or environmental protection zone.

2. Environment and Heritage

2.1 Environmental Protection Consistent.

Zones The planning proposal involves the application of environmental zones to land which
meets the criteria contained within the NSW Government’s Northern Councils E
Zone Review Final Recommendations Report. This provides for the protection and
conservation of environmentally sensitive areas.

2.2 Coastal Management Consistent.

The application of environmental zones to certain land that contains wetland and/or

littoral rainforest communities, and that meets the criteria contained within the NSW

Government’s Northern Councils E Zone Review Final Recommendations Report, is
consistent with the relevant objectives and provisions of this Direction.

2.3 Heritage Conservation Consistent.

The proposed amendments to Schedule 5 of the BLEP 2012 and associated
Heritage Map provide for the conservation of items identified as having heritage
significance.
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Section 9.1 Ministerial Direction Checklist
Planning Proposal — BLEP 2012 Integration of Certain Deferred Matters

Direction No.

Compliance of Planning Proposal

2.4 Recreation Vehicle Areas

Consistent.

The planning proposal does not enable land to be developed for the purpose of a
recreation vehicle area.

2.5 Application of E2 and E3
Zones and Environmental
Overlays in Far North Coast LEPs

Consistent.

The proposed environmental zones are consistent with the criteria as outlined in the
Northern Councils E Zone Review Final Recommendations report.

2.6 Remediation of Contaminated
Land

Consistent.

The planning proposal does not seek to intensify development or expand the range
of permissible land uses on affected lands, but instead apply a more restrictive
E2/E3 zoning and/or like-for-like transition of 1987 LEP to 2012 LEP zones.

In accordance with the Contaminated Land Planning Guidelines for across large
areas of rural land, a more detailed contamination assessment is not warranted at
this stage and the suitability of the land for any future proposed uses can be
appropriately assessed ifiwhen specific proposals are made.

3. Housing, Infrastructure and Urban Development

3.1 Residential Zones

Consistent.

The application of a residential zone (R2 Low Density Residential or R3 Medium
Density Residential) in this proposal will largely retain the same provisions as the
adjoining residential zone.

Clause 7.7 of Ballina LEP 2012 already applies essential services provisions to
development in residential zones.

3.2 Caravan Parks and
Manufactured Home Estates

Consistent.

This proposal will not result in any reduction in the existing availability of land for
caravan parks or manufactured home estates.

3.3 Home Occupations

Revoked.

3.4 Integrated Land Use and
Transport

Consistent.

This proposal will not result in any negative impacts on accessibility or transport
movements.

3.5 Development Near Regulated
Airports and Defence Airfields

Consistent.

The planning proposal seeks to apply E2 and RU2 zones to land in the vicinity of the
Ballina/Byron Gateway Airport.

In accordance with the terms of the Direction, consultation with the airport is
proposed post-Gateway determination.

3.6 Shooting Ranges

Does not apply to planning proposal.

3.7 Reduction in non-hosted short
term rental accommodation period

Does not apply to planning proposal.

4, Hazard and Risk

4.1 Acid Sulfate Soils

Consistent.

Some land to which this planning proposal applies is affected by acid sulfate soils.
However, the planning proposal is unlikely to lead to intensification of land uses
proposed on land identified on the Acid Sulfate Soils planning maps.

Council will consider acid sulfate soils if it receives a development application for
affected land in accordance with existing Clause 7.1 of Ballina LEP 2012.
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Section 9.1 Ministerial Direction Checklist
Planning Proposal — BLEP 2012 Integration of Certain Deferred Matters

Direction No.

Compliance of Planning Proposal

4.2 Mine Subsidence and
Unstable Land

Consistent.
The land proposed for rezoning is not within a mine subsidence area.
Some land proposed for rezoning is constrained by landslip.

The planning proposal does not seek to intensify development or expand the range
of permissible land uses on affected lands, but instead apply a more restrictive
E2/E3 zoning and/or like-for-like transition of 1987 LEP to 2012 LEP zones.

The suitability of the land for any future proposed uses can be appropriately
assessed if/when specific proposals are made.

4.3 Flooding

Consistent.

The planning proposal seeks to amend the Flood Planning Map to include the
relevant DM areas proposed to be transitioned into the Ballina LEP 2012.

The planning proposal is consistent with the NSW Flood Prone Land Policy, the
principles of the Floodplain Development Manual 2005 and the Considering flooding
in land use planning guideline 2021.

The planning proposal does not rezone land within the flood planning areas from
Recreation, Rural, Special Purpose or Environmental Protection Zones to a
Residential, Business, Industrial or Special Purpose Zone.

Ballina LEP 2012 existing clause 5.21 provides controls for development in the flood
planning area.

4.4 Planning for Bushfire
Protection

Consistent (subject to consultation with the NSW Rural Fire Service).

The proposal will result in the alteration to some planning provisions affecting bush
fire prone land. This results from changes to zoning and associated planning
controls. The changes to zones and planning controls are intended to reflect the
characteristics of the land and current and planned land use.

Consultation will be undertaken with the NSW Rural Fire Service in accordance with
this Direction, following receipt of a Gateway determination.

5. Regional Planning

5.1 Implementation of Regional
Strategies

Revoked.

5.2 Sydney Drinking Water
Catchments

Does not apply to Ballina Shire.

5.3 Farmland of State and
Regional Significance on the
NSW Far North Coast

Consistent.

The proposal does not propose the rezoning of identified significant farmland for
urban, residential or rural residential purposes.

5.4 Commercial and Retail
Development along the Pacific
Highway, North Coast

Does not apply to planning proposal.

5.5 Development in the vicinity of | Revoked.
Ellalong, Paxton and Millfield

(Cessnock LGA)

5.6 Sydney to Canberra Corridor Revoked.
5.7 Central Coast Revoked.
5.8 Second Sydney Airport: Revoked.

Badgerys Creek

5.9 North West Rail Link Corridor
Strategy

Does not apply to Ballina Shire.
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Section 9.1 Ministerial Direction Checklist
Planning Proposal — BLEP 2012 Integration of Certain Deferred Matters

Direction No.

Compliance of Planning Proposal

5.10 Implementation of Regional
Plans

Consistent.

The planning proposal is generally consistent with the planning framework set out
under the North Coast Regional Plan — in particular, Directions 1 & 2 (and
supporting actions) associated with ‘Goal 1: The most stunning environment in
NSW'.

5.11 Development of Aboriginal
Land Council land

Does not apply to planning proposal.

6. Local Plan Making

6.1 Approval and Referral
Requirements

Consistent.

The planning proposal does not introduce any new concurrence or consultation
provisions or any additional designated development types.

6.2 Reserving Land for Public
Purposes

Consistent.

The planning proposal does not reduce existing zonings or reservations of land for
public purposes.

6.3 Site Specific Provisions

Does not apply to planning proposal.

7. Metropolitan Planning

7.1t07.13

These Directions do not apply to Ballina Shire.
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Appendix 3 — Council Reports and Resolutions
Ordinary Meeting 27 April 2017
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8.1

Local Environmental Plan - Deferred Matters Integration

9.1

i n - Deferred Matters Integr

Delivery Program Strategic Planning

Objective To seek the Council's direction on the apgroach to
addressing deferred matters under the Ballina Local
Environmental Plan 2012,

Background

The integration of deferred matters into the Ballina Local Environmental Plan
2012 (BLEP 2012} iz currently being implemented by way of a staged
approach which aims to complete the integration program over a two year
period.

An initial staged approach was adopted by the Council at its April 2016
Ordinary Meeting. However, in response to an offer of funding support from
the NSW Depariment of Planning and Environmeant, Council resolved at its
October 2016 Ordinary Meeting to adjust the staging of the Integration
program based on a shorer timeframe [Minute Mo, 271016/10]. Under the
current program, planning proposals need o be submitted to the Department
af Planning for Gateway determination by 20 June 2017.

Stage 1 of the program commenced with the Council requesting a Gateway
detarmination for its Stage 1 planning proposal in December 2016, A
Gateway determination allowing the Stage 1 planning proposal to proceed to
the stakeholder and community consultation phase was issued by the
Department of Planning on 9 March 2017,

Stage 1 addresses zoning arrangements for land predominantly zoned 7{c)
Environmental Protection (Water Catchment Zone) under the Ballina Local
Environmental Flam 1987 (BLEP 1987) as well as other configuous areas that
ara deferred from the BLEP 2012, Stage 1 also introduces land use tables
into the LEP for the E2 Environmental Conservation and E3 Environmental
Management zones and includes a special provision requiring consideration
of natural areas and habitat in relation o certain development applications.

Stage 2 of the program is centred on the integration of land currently zoned
7(d) Environmental Protection (Scenic/Escarpment) and 7(d1) Environmental
Protection (Mewrybar Scenic/Escarpment) under the BLEP 1987 as well as
other contiguous arzas that are deferred from the BLEP 2012, At its Ordinary
Meeting hald an 23 March 2017 Council resolved to defay consideration of the
Stage 2 planning proposal until after a Caunciller briefing on the matter,

In response fo the resolution, a Councillor briefing was held on & April 2017.
Coungillors present expressed an inlerest in reconsidering the curent
approach to the deferred matters integration, including review of ways to
enable retention of existing environmental protection zones as contained in
the Ballina Local Environmental Plan 1987.

The purpase of this report is (o re-present the planning proposal for Stage 2 of
the deferred matters integration and also provide an overview of the key
options available to address the overall mtegration of deferred matters into the
Ballina LEF 2012.

Ballina Shire Council . Ordinary Meeting of Ballina Shire Council
270417 Page 1



a.1

Local Environmental Plan - Deferred Matters Integration

Key Issues

« Comprehensive local environmental plan for Ballina Shire
s Environmental protection zoning undsr the |ocal environmental plan
+ Allocation of staff and financial resources

Information

Based on the outcomes of the Councillor briefing held on & April 2007, it is
apparent that a number of Councillors are not entirely comforlable with the
current approach to tha integration of deferred matters into the BLEF 2012.

Specifically, a number of the concems sspressed relate to the following
matiers:

+ The Department of Planning and Environment's process and approach to
the E zone review and the application of environmental protection zones,

» The financial and administrative costs to Council (the community)
associated with the implemantation of the E zone raview.

« The outcomes for the community including the lack of recognition of
environmental attnbutes that are not predominately ecological {e.g. coastal
lard, water catchments, urban buffer).

Environmental profection zone matters are an emobional and often divisive
consideration in planning. This is why the Council applied extensive
resources over a period of five years to study, understand and contemplate
environmental attributes and associated zoning in the shire before proceeding
to endorse a new draft local environmental plan for implementation in
December 2011,

For Ballina Shire the NSW Government's review recommendations result in
the loss of opportunity to apply environmental protection zones to areas an
the basis of scenic and amenity value, coastal value, water catchment
characteristics and urban buffer characleristics. This is a substantial shift for
Balling Shire and one that represents a significant change in long standing
Council planning policy. In considenng this, it is important to recognise that
environmental protection zones have bean part of Ballina Shire since 1987
and the majority of the areas so zoned in 1987 remain zoned environmental
protection under that plan at present.

During the Ceunciller briefing a number of Councillors expressad an interest in
maintaining the status quo in ralation to the existing environmental protection
zones under the Ballina LEP 1987 This reflects a view that the BLEP 1987
has been in place for a long time and has been very successful with respect to
the management of the shire's anvironmental values, particularly given that
adverse impact from development within existing environmental prolection
zone areas has been limited.

Tha State Government's decision fo remave environmantal protection zones
from Council's LEP prier to implemeantation has resulted in additional financial
and administrative costs to Council.

Ballina Shire Council Ordinary Meeting of Ballina Shire Eounl:i
2704 T Page 2
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9.1

Local Environmental Plan - Deferred Matters Integration

Although the Department of Planning has offered grant funding in the amount
of 340,000 for the overall integration project, the total cost to Council is
estimated at $150,000 to $200.000 (in staff tme and cash, with cash
estimated to be in the order of $40 000 to $50,000).

In considering the approach to the deferred matters, a balancing of planning,
community, financial, intrinsle, intragenerastional and  intergenerational
considerations is necessary. It is also suggested that the approach taken
needs to be one made at a principle level as environmental protection zones
{as with many planning provisions) involve the potential for some to be
advantaged whilst others may feel disadvantaged. That is, whatever the
approach 1o the deferred matters, it is unlikely that Council will be able to
appease all interests,

COn one hand, consolidation of the 1987 and 2012 LEPs would reduce
complications associated with having to consider multiple zones under two
LEPs. ©On the other hand, the limited scope of the Department's E zone
criteria and reduced palate of zones under the Standard Instrument LEF has
the potential to undermine the ability of the planning scheme to adequately
recognise and protect the environmental values of the shire. This is an
important consideration as on recent occasions where Council has sought
community feedback, the enwvironment and associated lifestyle apportunities
are consistently identified as key attributes of the shire (e.g. through the recent
Ballina Major Regional Centre Strategy).

Several options to address the deferred matters integration are set out in the
options section below to assist the Council in determining the preferred course
of action.

Sustainability Considerations

» Environment

Enviranmental protection zoning is a long standing element of the land
use planning system and is used as a tool to recognise environmental
values and apply an associated planning framework to land. The
approach to application of environmental protection zones involves
balancing private and broader public interests and short and long term
considerations associated with the use, value and protection of
environmental attributes,

+ Social
Environmental protection zonas can be a divisive issue having regard
for differing public and private interests and the interests of individuals
and the broader community, However, they also provide certainty and
clarity regarding community expactations,

+ Economic

Ervironmental protection zoning influences the way in which land is
permitted to ba used and hence can influence economic outcomes.

Legal / Resource | Financial Implications

The primary legal consideration Is cempliance in terms of the Environmental
Flanning and Assessment Act 1978, paricularly including adhsrence to

Ballina Shire Council Ordinary Meeting of Ballina Shire Coundl



9.1

Local Environmental Plan - Deferred Matters Integration

relevant Ministerial Directives made under section 117 of the Act, and the
associated Regulation.

From a legal perspective, the Ministerial Direction regarding the E zone review
doas not direct Council to implement the review, nor does it specify a specific
timeline for the defered matters to be addressed. Rather, it says that if
Councll seeks o apply E2 Environmental Conservation or E3 Environmental
Management zones in its Standard Instrument LEP, Council must do this in a
ranner conzistent with the E zane review recommendations report. The June
2017 timeframe that has been referenced in relation to the deferred matters is
a requirement of the Department of Planning's grant funding. It is not a
statutory requirement.

Resource and finance wise, the State Government's E zona review process
has impacted Council in both a financial and administrative sense. The work
regquired to be undertaken in relation to the deferred matter integration
program is presently being funded through grant funds from the Department of
Planning and Environment (in the amount of $40,000 for the overall
integration project) and Council funds. If Council adopts an approach that
does not involve addreszing all of the deferred areas under the Ballina LEF
2012 by 30 June 2017, then Coungll will not be eligible for the $40,000 in
grant funds. This will, however, be offset by a reduced work volume
associated with Council's preferred approach,

Although considered manageable at present, the completion of the integration
program is impacting on Council's endorsed work program and is less than
optimal in that such work would nomally be completed over a longer
timeframe.

Council has engaged external consultants to provide ecological assessment
and advice in relation to the identification of environmental protection zones in
the shire. Regardiess of the approach taken to the address of the deferred
matters, it Is recommended that these engagements be completed as they are
well progressed and the information to be obtained will have other benefits for
Counsil.

Consultation

Community engagement in response to the deferred matters program is
scheduled to cccur post Gateway determination for each part of the current
staged implementation pragram. Specifically, the program involves providing
an opportunity for affected landholders to engage with Council prier to pullic
exhibition of proposed zones.

Options

The options relate to the broader progress of the defered matiers program in
response to the outcomes of the Councillor brisfing held on 6 April 2017

In considerng the options, it is noteworthy that Tweed, Lismore and Byron
eouncils have not rescived to progress the deferred matters integration
through application of the Department of Planning's criteria in ling with the
grant funding timeframe set by the Department of Planning (being to have a
planning proposal for all deferred areas submitted for Gateway determination
by 30 June 2017)

Ballina Shire Council Ordinary Meeting of Ballina Shire Council
27104 T Page 4
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Local Environmental Plan - Deferred Matters Integration

Option 1 Conlinue with the adopted staged program

As noted previously, Council resolved at its Octobar 2016 Ordinary Meeting to
progress with an adjusted staging program which aims to accelerate
completion of the deferred matters integration program. Stage 1 of the
pragram has received a Gateway determination from the Deparment of
Planning and Environment to proceed to the stakeholder and community
consultation phase. The planning proposal for Stage 2 was initially presented
to Council at its March 2017 Ordinary Meeting. Council resclved to delay
consideration of the Stage 2 planning proposal until after a Councillor briefing
an the matter.

The advantage of this eption is the consolidation of planning controls resulting
in only one comprehensive LEP for the shire, thereby simplifying the planning
system. It has the disadvantage that erwvironmental protection zones will only
be centred on ecological and cultural heritage attributes (and only where
evidence of those values has been verified). This means the community
foregoes the operation of urban buffer, scenic, water catchment and coastal
zones in the local planning framework.

If the Council resolves to continue with the adopted staged program, it is
recommended that Council progress the planning proposal for Stage 2 by
submitting the planning proposal te the Department of Planning and
Environment for Gateway determination. The planning proposal for Stage 2 is
provided at Attachment One.  Further planning proposzals for three maore
stages would then be presented in the coming months to June 2017,

In line with Council's October 2016 resclution, continuation of the staged
implementation pragram is the recommended approach.

Option 2: Coase further progression of the deferred mafters program

Council could decide to cease with the implementation of the deferred matters
program and retain the gperation of Ballina LEF 1887 in relation to ihe
defarred areas. This option has the advantage of retaining the status quo in
terms of identifying a variety of environmental protection values in Balling
Shire and incurs no direct financial costs. It has the disadvantage of requiring
the ongoing administration of two plans (including a significant number of
zones under the 1987 LEP) and there is the risk that the Minister may appaoint
another planning authority to complate the integration of deferred matters.

If Council rezolves to proceed with this option, a resolufion iz required to
withdraw the Stage 1 planning proposal from the Department of Planning and
Environment,

If this approach is prefemed, it is recommended that the Council resolves as
folls:

1. That Council takes no further action with respect to the integration of the
deferred matters into the Ballina Lecal Environmental Plan 2012,

2. That Council withdraws the Stage 1 Deferred Matters Integration Program
planning proposal.

Ballina Shire Cauncil Ordinary Meeting of Ballina Shire Council
27i0417 Page 5



a1

Local Environmental Plan - Deferred Matters Integration

Option 3: Pursue a hybrid approach to address the deferred matlers

As an alternative to the adopted staged approach, the Council may elect to
prograss the integration of the deferred areas in the BLEP 2012 by way of a
hybrid approach. This would imvolve the retention of the existing
erviranmental protection zones under the BLEP 1887 (that is retain the status
guo for those already subject to environmental protection zones) and the
integration of the remaining deferred areas into BLEP 2012,

The integration of the remaining deferred areas could accur either through the
application of zones based on the outcomes of the State Government's E
zone review (e include E zones where the criteria is met) or by attempting to
apply zones other than environmental protection zones. The second option
here may prove difficult in that whare environmental attributes are known to
gccur 117 Ministerial Direction 2.1 Environmental Protection Zones (separate
to the E zone review direction) reguires that environmentally sensitive areas
are zoned for environmental protection purposes (or provisions to facilitate
protection and conservation are otherwise put in place).

In any cass, Council can determine its preferred approach to these deferred
areas through a more detailed further repart.

The primary advantage of this option is the retention of the status quo for most
properties affected by environmental protection considerations and in terms of
identifying a variety of environmental protection values in Ballina Shire. It also
results in & significant reduction in the number of properties subject to a
change in Zoning arrangements.

It has the disadvantage of requiring the ongoing administration of two
separate LEPs, albeit retaining fewer zones under the BLEP 1887 (compared
to option 2), and there is the risk that the Minister may appoint another
planning authority to complete the integration of deferred matters

This approach also has the advantage of requiring those who are seeking to
have their properties removed from existing environmental protection zonas o
lodge a planning proposals and justify the proposed outcome through suitable
supparting information and studies (as is the case with others who seek a
zoning change and particularly zoning changes that increase the range of
permissicle land uses). This reduces the financial impact on Council as the
costs for such requests are met by the landholder in accordance with
Council's fees and charges.

If the Council resolves to proceed with this option, staff would proceed to
prepare a planning proposal to address the deferred areas that are not subject
to existing enviranmantal protection zones and report this to Council for further
consideration.

It is noted that there are other matters such as permissibility of tourist uses in
environmental protection zones, environmental protection zone arangements
in the Cumbalum Urban Release Areas and the overall range of permissible
land uses in rural zones that also require further consideration should this
option be pursued (having regard for the circumstances associated with the
approach adopted). These matters would be addressed further in future
reporting to Council associatad with a planning proposal designed to progress
this approach

Ballina Shire Council Ordinary Meeting of Ballina Shire Council
2T04MT Page 6
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9.1 Ln:::al Environmental Flan - Deferred Matters Integration

The recommended resolution to progress this option is as follows:

1. That Council ceases implementation of the deferred matters program via
the staged implemeantation program previously adopted,

2. That Council withdraws the Stage 1 Deferred Matters Integralion Program
planning proposal,

3. That Council addressas the deferred matters under the Baliina Locsl

Environmental Flan 2012 through the following:

(a) Refention of all deferred areas the subject of an emvironmental
profection zone under the Balling Local Environmental Plan 1987 as
deferred areas [having the effect thal the Ballina LEP 71987 will
continue fo apoly).

(b} Freparation of a planning proposal o integrate alf deferred areas that
are nof subject to existing amironmantal profection zones under the
Baflina Local Environmental Plan 1987 into the Balina Local
Environmerntal Plan 2012,

{¢) Application of the criferia established wnder the Northern Councils E
Zone Review fo the sreas fo be integrated into the Ballina Local
Environmental Plan 2012 under point (b).

Overall, the Council is in @ position now where a decision is reguirad as to the
overarching direction preferred to address the deferred matters. Based on
broad principles, the options can be summarised as follows:

* If the Council wishes to comply with the outcomeas of the E zone review and
utilise grant funding, option 1 is the most suitable approach.

* If the Council more bluntly does not wish to apply further resources to this
matter, option 2 is the most compatible approach,

* |f the Council wishes to maintain the existing approach in relation to
environmental profection zoning in the shire (being to recognise a brosd
range of characteristics), then option 3 is the approach to achieve this
autcome,

The recommendation is consistent with earlier decisions of Council, It is now a
matter for Council to determine whether it wishes to continue with that
approach.

RECOMMENDATIONS

1. That Council endorses, for Gateway determination, the application of land
use zones and associated planning provisions in relation to the land
identifizd within Stage 2 of the deferred matter integration program as
contained in Attachment 1.

2. That Council submits the planning proposal contained in Attachment 1 to
the NSW Department of Planning and Environment for review and
Gateway Determination.

3. That upan an affirmative Gateway determination being received from the
Department of Planning and Environment, the procedural steps
associated with progression of the planning proposal be undertaken.

4, That Council receive a further report on Stage 2 of the deferred matters
integration program following the completion of the public exhibition of the

Ballina Shire Council Ordinary Meeting of Ballina Shire Council
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8.1  Local Environmental Plan - Deferred Matters Integration

planning proposal.

Attachment(s)

1.

Planning Proposal Stage 2 Deferred Matters (Under separate cover)

Ballina Shire Council Ordinary Meeting of Ballina Shire Council
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Strategic and Community Facilities Group Reports

| Plan - Deferred Matters In
2ro417M2 RESOLVED

{Cr Keith Williams/Cr Nathan Willis)

That Council addresses the deferred matters under the Ballina Local
Environmental Plan 2012 through the following:

(2) Retention of all deferred areas the subject of an environmental protection
zone undar the Ballna Local Environmental Plan 1987 as deferred areas
(having the effect that the Ballna LEP 1987 will continue to apply).

(b) Praparation of a planning proposal to integrate all defermad areas that are
not subject to existing environmental protection zones under the Ballina
Local Environmental Plan 1987 inte the Ballina Local Environmental Plan
2012,

(<) Application of the critera astablished under the Morthern Councils E Zona
Review fo the areas o ba integrated into the Ballina Local Environmental
Flan 2012 under point (b).

FOR VOTE - Cr David Wright, Cr Phillip Meehan, Cr Sharon Parry, Cr Jeff
Jahnsan, Cr Nathan Willis, Cr Keith Williams, Gr Sharon Cadwallader and Cr
Ben Smith

AGAINST VOTE - Cr Ecin Johnston and Cr Stephen Haﬂarth}-



Appendix 4 — Gateway Determination

A copy of the Gateway determination will be included here.
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Appendix 5 — Northern Councils E Zone Review Final
Recommendations Report
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1. Introduction

The Minister for Planning and Infrastructure, in September
2012, announced a review of the appScation of
environmental zones (£ zones) and environmental overays

n Local Environmental Plans (LEPs) on the Far North Coast

The review applies to the Local Government Areas (LGAS) of

Balkina, Byron, Kyogle, Lismore and Tweed.

Parsons Brinckerhol undertook an independent review nto
the way £ zones and overiays were being apped to land
on the Far North Coast. The findings of Parsons Brinckesholf
are contaned in the Northern Councils E Zone Review

Interim Report (the ‘Interim Report’)

The Interim Report was placed on public exhibition rom
14 May 2014 to 5 June 2014, Over 400 submissions to the
Interim Report were received, The matters raised in the
submissions are discussed in the Northern Councils £ Zone

Review Submissions Report

Following consideration of all the submissions
received and the recommendations of the Interim
Report, final recommendations have been developed,
The recommendations apply to the five LGAs of Badiina

Byron, Kyogle, Lismore and Tweed

A Section 117 Ministerial direction will be issued to ensure
that application of E zones in these LGAs, and to areas
dederred from their Local Ervironmental Plans, is consistent
with the final recommendations of the Northern Councils

E Zone Review.

The Final Recommendations will initially apply only

to the five Far North Coast councils. The Depastment

of Planning and Environment will investigate the
implications of these recommendations for the rest of
the State. However, if other councils in the State are
reviewing the application of £ zones, then the principles
contained in these recommendations can be used.
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2. Discussion

Application of EZ and E3 Zones

The Interim Repon established eriteda for the application
af the E2 and E3 zanes and the principle of zoning land
consistent with its prirmany use.

The vast majosity of submissians to the Interim Report
supported the develapment of eriteria fos the application
ol E zones. Many submissions suggested alterations or
additions to the criteria and raised concerns regarding the
procedure far applying the criteria, including:

*  What is the process for applying the critesia?

*  How is the prirmary use of the land determined?

* How will the critesia be validated?

= Wil the eriteria allow for mulliple zones on
sing ke allotments?

*  [How will kand that has been voluntarily revegetated be
treated i it satisfies the criteria for an E zona?

*  Can an E zone be applied to land which does not
rrsad the exibaria if it i pubBe Bnd or where thers =
landowner agreement?

The Department suppons the use of dear crilernia to ensuwe
that the value of E zones is not diminished by inappropeiate
application and that zonng decisions are evidence-based.
The final critesia for the application of the E2 and E3 rones
have besn developed by taking sccount of matbers raised in
the submizsions and in consultation with the MEW Ofice of
Environment and Heritage (OEH). The final criteria are listed
i Section 3 - Final Recommendations.

Responding o the concerns raised in the submissions, a
defined process for applying E zanes is recommended. The
process for apolying E zones is listed in Section 3 — Final
Recommendations and summarised in the nest calumn
and on page rA

&  Duapartmant of Flannisg & Efrdeormant

Process for applying the E zrone criteria
= E2and E3 zones will only be applied if the primary

use of the land is considered to be enviranmental
conservation (E2) or environmental management (E3)
and the land has attributes which have been verlied bo
meet the criteria for an B2 or E3 zone.

*  The primovy use of the lond is the main use for which
the land has been used for the last two (2] years.
This period of time will @nsuee the pone reflects
established, lawful land uses . This may mean that land
which is currently zoned rural could continue to have a
rural zane but may have parts af that land which have
attribudes that mest the criteria for an E2 or E3 zone
included in a mapped planning contral .

*  |fthe land has attributes that meest the E2 criteria,
howwewer the primary use ol the land is armvirenmeantal
rmanagement rather than ervironmental consenvation,
& council may apply an E3 zane.

*  Itis not mandatary to apply an E2 ar E3 2ane even if the
land has been verified to meet the eriteda. If eouneil
bedieves the intended primary use of the land doss
not warrant an E zane, then other mapped planning
contrals can be applied.

Verifying the E zone criteria

= AnE2 or E3 rone or mapped planning control cannot
b applied to land wnless sttributes that meet the E2 or
E3 criteria have been verified on the land.

= WNerification of the presance of attributes that meet the
E2 or E3 exiteria an the site must be undertaken by
sne, or & combmation of verilication techriques, such
a5 fimld ingpections, fora and fauna studies conductsd
by a suitably gualified person, review of current high
resalution imagery and cultwal shudies, ar consullation
with Aboriginal cultural knowledge halders in relation
to cullurally significant lands.
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Voluntarily revegetated land

*  Land which has been actively revegetated by the
current landowner will not have an E2 or £3 zone
applied to it without the landowner’s agresment unless
the revegetation was undertaken with grant funding
which required ongoing protection of the vegetation.

* Panning controls through a Vegetation Map can
be applied to this revegetated land without the
landowner’s agresment.

Public and private land inconsistent with
the criteria

*  Public land may be zoned E2 oc E3, despite
being inconsistent with the criteria, if the pramary
use of the land is emdronmental conservation or
emaronmental management.

*  Private land may be zoned E2 or E3, despite being
inconsistent with the criteria, only # it is consistent
with & negotisted development cutcome [master plan,
rezoning, development consent, designated offset
areas) or at the request of the landowner.

Application of multiple zones to a single

property (split zoned lots)

*  More than one zone can be applied to properties
where the characteristics of different areas of the land
reflect different paimary uses of the land.

Previous Environmental Protection
(7) Zones

The Interim Report recommended a list of previous
environmental protection zones that should be transferred
to an E2 zone.

Submissions to the Interim Report both supported and
opposed the transfer of existing envircnmental protection
zones to the E2 zone. Oppostion was based on the
inaccuracy of existing LEF mapping, or a belief that an

environmental protection zone was inappropriate for the fand.

The Department supports the transler of some current

environmental protection (7} zones to an E2 or E3 zone
once councils have verified the attributes of the land against
the critesia. If the land does not meet the criteria the zone
will not be transitioned. This approach is consistent with the
Government's support for the application of zones where
there is evidence of significant envirconmental attributes.

It is not considered necessary for councils to apply the
primary use of fand principle to land which already has an
environmental protection (7} zone as the land is currently
identified for environmental conservation or management.

The list of current £ zanes which may be transferred,
subyect to verification, is included n Section 3 - Final
Recommendations. The 5(b) Rural (High Flood Hazard
Liable) land zone under Byron LEP 1988 has been removed
from the |ist of existing £ zones that may be transferred
toan E2 zone. This zone primarily relates to flooding,
which can be appropriately managed by the Standard

LEP floed mapping and associsted clauses. Significant
vegetation communities that may be present in the
existing 5(b} zone are listed under other E2 criteria. Land
comprising these vegetation communities could therefore
be zoned £2 if the land is primarily used for enwvironmental
consernvation purposes.

In accordance with the recommendations of the Interim
Repoet, Kyogle Council should apply a rural zone, equivalent
to the zone in the Interim Development Order, to the land
which was proposed to be zoned E2 or E3 and was deferred
from the Kyogle LEP 2012, until such time as investigations
are completed to identity appropriate £ zones.,

Northarm Countils E Zome Riview Find Recommendations Repoet 7




Application of the E4 Zone
The Interim Report recommended that the £4 zone which
was proposed in the draft Byron LEF 2014 should be

replaced with an appropriate residential zone

The submissions both supported and opposed the

replacement of the E4 zone with a residential zone
The submissions also included support [or the retention
of the E4 zone within the Standard Instrument LEF for use

n other areas and in other LGAs.
The Department supports replacement of the proposed
£4 zone in Byron with an appropriate residential zone.

This is consistent with the principle that if the environmental

significance is not the primary consideration, then the land
should not be sliocated an environmental zoning. A suitable

residential zone is to be applied to this land.

in future and throughout the Far North Coast and the State
an E4 zone can be applied if the zoning is consistent with

the Department’s Fractice Note PN09-002 Environment

Protection Zones. The zone will be typically applied to

exsling low impact residential development. This may

nclude areas already zoned for rural residential that have

higher conservation values

8 Dupartment of Planning & Ervieonmant

Permissibility of Agriculture in
E Zones

The Interim Report recommended that extensive agricullure
should be permitied with consent in the E2 zone (except in

Fweed LEF 2012) and

uld be permitted without consent

inthe E3 zone.

A substantial number of submissions stated that extensive
griculture should be prohibited (i.e, not permitted) in the

1 the E3 zone.

o\

EZ zone and be permitted with conse
Concerns were raised that actwities assocated with
extensive ogriculture would not be compatible with the

signdicant environmental attributes of land in an £ zone.

On the other hand, many submissions raised cancerns that

net permitting extensive agriculture in anvironmental zones

would sgnificantly affect current and future agrnicultural

culture

activities. Such an effect could occur where ag

being vducted on land which was to be zoned £2 or

E3. If extensive agriculture is not permitted in that zone,
landowners would have to rely on existing use rights to

continue their farming practices

Permissibility of Agriculture in the E2 zone

mmends that extensive agriculture
be permitted with consent in the £2 zone for the Far North
Coast LEPs. The Interim Report proposed to allow extensive

agricullure to be prohibited in the £2 zone in Tweed LEP.

However extensive aogriculture is pesmitted with consent in
the Tweed LEP 2000, subject to additional provisions in the

LEP, and theredore in order to ma

ain the development

potential of this land, and for conustency across the Far Noeth
Coast, the Department considers it appropniate that exlensive
agriculture be permitted with consent in the E2 zonein the

Tweed Local Government Area or any other LGA
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extensive ag

=nt’ in the £2 zone land use table, would ensure

ners do not h

redy on ‘existing use rights’ if an E2

zone is appled to land that is besng used for agricultural

actwities

Il also provide op tunity for new

cultural activities that may be consistent with the E2

zone cbjectives, to be considered by ac

weil through a

development application prox Such activities would

constitute those that do not destroy

Jamage or have an

adverse eflect on areas

gical, scientibc o

cultural values. Tk

) a5 unders

Permissibility of Agriculture in the E3 zone

Extensive ogriculture should be permitted

inthe E3 20

t consent

e for the Far North Coast LEPs, While the

E3 zone will apply to areas with environmental sgnificance

the criteria alloa 1the E2

& broadey applicaton th

criteria. These areas may encompass land

ere exfens

agricuiture currently s, such asu

torey grazing

flc

d refuge. |t s appropriate that extensive agricwture

activities should be able to nue on this land without

need

in development approval. New exten

agric wlture activities will be parmitted without

it is emasaged that the impact on land will be m

required dearing will still require approval under the Notive

getation Act 2003,

Existing Use Rights

The Department will investigate the possibility of an

amendment to the Environmental Planning and 4

Act ot the Environmen

Planning and Assesss

Regu

on 2000, to remove or exte

Z-manth ime

imit which extinguishes existing use rights for the land use

extensive agricullure

Mapped Planning Controls and
Associated Clauses

The Interim Re 1 recommended the use o

(mapped planning controls) to protect environmental values

e criteria for an E2 or £3 z2one

ecting envircnmenta

attributes that are not immediately suited to an € zone

Mapped planning controls also prowde transparent

guidance to applicants ©

e matlers a consent authority
will consider when they assess a development application

Submissions which did n

t support the use of mapped

itrols raised concerns that they constitute

duplication of other legislation and are

n rural lando

WINgG recommendations are made n res

the matters redating to mapped planning contre

Public health, safety, risk and hazard

. The Department supports LEP mapper

companying clauses which manage matters of public

1eaith, salety, nsx and ard 1ese are fundamenta
. It dont 1. TH ‘ . '

matters of public health and safety which must be

managed through the planning system. Accordingly, it

mmended that mapped planning ©

applied for matters such as drinking water

ding, coastal risk ar2as and land suby

ols such as steep land

Northarm Countili E Zome Ruview Fisad Recommendation Reporn L]



Native Vegetation

*  The Department's Interim Response did not support the

use of biodiversity mapping. However, alter reviewing
the principle of the primary use of the land, the use

of clear criteris for the application of E zones, and

the need for verification of the vegetation attributes,
the Department has reconsidered its position. The

use of 3 Vegetation Map provides flexibility and an
optional mechanism for the management of significant
native vegetation, without having to apply an E zone.
A Vegetation Map will not duplicate £2 or E3 zones.
The map and associated clauses will identify the
matters that need to be considered in a development
application for proposed land uses that require
development consent. Land uses that are permitted
without consent, such as some forms of extensive
agricufture in rural zones, will not be subject to the map
pravisions in the LEPs. Existing agricultural practices
that are currently being undertaken on land will not be

subject to the provisions of the map

Scenic Protection

*  The Department maintains its position that scenic
protection i & matter best assessed and managed
at developrment application stage, when details of &
proposal are assessad and appropriate conddtions can
be imposed. |ssues relating to scenic protection may
be dentified in a development contral plan or Scenic
Protection Strategy, to provide guidance in terms of
design and siting of buildings in visually promanent
locations, Councils on the Far North Coast will not be
permitted to apply mapped planning controls for scenic
protection in LEPs

w Dupartment of Planning & Enviconment

Aesthetic Values

The Interim Report recommended the removal of aesthetic
values as an attribute to be protected and managed by an
E zone. Concerns were raised in the submissions that the
removal of aesthetic values would have ramifications for all
Standard Instrument LEPs in NSW.

The Northern Councils £ Zone Review has resulted in a
refocusing of E zones towards land containing significant
native vegetation. Aesthetic values do not always rely on
the presence of significant native vegetation, for instance
agricultural landscapes can have aesthatic significance. The
Department maintains its position that aesthetic values can
be addressed through DCP provisions, & Scenic Protection
Strategy, of the development application process, and
therefore recommends the removal of sesthetic vakues as an

attribute to be protected and managed by an E zone

The exclusion of assthetic value criteria from E zones will
initially apply only to the five Far North Coast councils.

The Department will consider a revision of the Standard
Instrument LEF template to remove “aesthetic values” from
the zone objectives of the E2 and E3 2ones. Until this
revision takes place, councils on the Far North Coast will
not be permitted to use scenic or aesthetic values as an
attribute for the application of an £2 or E3 zone of mapped

planning controls
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Application of E Zones

When will E zones be applied?

E2 and E3 zones will only be applied if the primary
use of the lond is considered to be ervironmental
cansenation (E2) ar erviroarmantal managemert

(E3) and the land contains attributes which mest one
ar more of the criteria dor an £2 or E3 zone (Tables 1
and 2.

An B4 rone can be applied if the land contans
attribubes that are consistent with the Department’s
Practice Mote PNAS-002 Enviranment Pratection Zones.

How will the primary use of the land
be determined?

The primary use of the land is the main use for which

the land has been uwed for the last twao (2) years. This
rrary mean that land which is currently zoned rural will
continue to heve & nrsl zome but it may heve parts of that
land which have attributes that mest the critenia for an
E2 o E3 rone mcluded ina mapped planning contral_
The primary use of the land may vary across & particular
property depending an the characteristics of the land.
This may result in more than one 2one being apphed to
the land.

The prmary use of land will be identifed during the
preparation af a planning proposal

Dpartmant of Flannisg & Efrdranmant

3. Final Recommendations

What are the E zene Criteria?

The land proposed to be zoned E2 or E3 must contain

one o more of the criteria lsted in Tables | and 2.

What is the procedure for applying an E2 or
E3 zone to land?

Cemeils will assess land against the E zone criteria and
consider the primary use of the land before proposing
an E2 ar E3 zone.

An E2 or E3 rone can only be applied to land with
a primary use of environmental conservation or
ervironmental management and, which has attributes

that hawe been verified to meet the E zone criteria.

I the land has attribubes that meet the E2 criteria,
hiowmever the primary use af the land s ermvircnmental
management rather than ervironmental conservation,

a council may apply an E3 none.

It & council believes the primary we of the land does
not warrant an E zone, and the land meaats the E zone
criberia, then a LEF Map and associated clauses can
b appliesd.

The E zones will nat inclede buffers to the vegetation

aftributes that meet the E rone criteria.
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Table 1: E2 zone Criteria

Criteria Description

SEPP 26 Littoral Rainforests.

Land mapped as listoral rainforest In accordance with the statewide policy for littoral rminfoeest
pratection (State Ervironmental Planning Polcy 26 - Littoro! Rainforests).

SEP? 14 Coastal Wetlands

Land mapped as coastal wetlands i accordance with the statewide policy for coastal wetiand
pratection (State Emviranmental Planning Podcy 14 - Coastal Wetiands).

Endangered Ecolegical
Communities (EECs} listed
under the Threatened Species
Conservation Act 1995 and/
ar the Enviconment Pratection
and Blodiversity Conservation
Act 1999

Land containing vegetation communities listed as Endangered Ecological Communities under
the Threatened Species Canservotion Act 1995 (TSC)' and the Emvironment Protection and
Blodwersity Conservation Act 1999 (EPBCY

The Far Narth Coast Reglonal Canservation Plan’ lists the following vegetation communities as
examples of EECs that custently exist on the Far Narth Coast:

Byron Bay Dwarf Grominoid Meath Community, Coastol Cypress Pine Forest, Coastal Saltmarsh,
Freshwater Wetiond's in Coosta! Flcodpioins, Littaral Rolng Lowh Rainft L d
Rainforest on Foodplains, Suberopicol Coastal Foodplain Farest, Swomp Oak Flocdplain Farest,
Swomp ScieraphyX Farest on Coastal Floodplains, Themeda grossiond on Seodiiffs and Coastal
Heodlands, White Gum Yellow Gum Blokely s Red Gum Woodiond, and White Gum Moist Forest,

Cther vagetation communities may be added consistent with these Acts in the future.

communties.

Key Threatened Species Habitat This criterion inchudes:
* old-growth forests whore the averstorey or cancpy trees are in the lata mature stage of growth®,
* areas of predictad high conservation value for forest auna assemblages, refugia, endemic
forest fauna or endemic invertebrates®, and
* habitats for d species or endangered populations that cannot withstand further loss
where the threatened species or endangered population is present®.
Overcleared vegetation Land comgrising:

1. ower-cleared vegetation communities, where more than 70% of the original [pee 1750) extent
of the native vegetation type has been cleared’ and

2. native vegetation in over-cleared Mitchell landscapes®

The Far Narth Coast Reglonafl Canservation Plan lists the following as exampies of:

* Overcleared vegetation comenunities on the Far Noeth Coast:

Rainforests, Wet scleraphyll focests (shrubby and grassy subformations), Dry sckerophyll
foeests (shrubby and shrub/grass subformations), Grassy woodiands, Grasshinds
(Thameda australs sod tussock), Meathlands, Focested lands, Fresh lands,
Saline wetlands; and

*  Overcleared Mischol landscapes”:

Byron-Tweed Alluvial Plains, Byron-Tweed Coastal Barriers, Clarence-Richmand Alluvial
Plains and Upper Clarence Channels and Flocdplains

Culturally significant lands. Areas of culturally significant lands such as Abongnal object sites, Aboriginal places of heritage
significance, and other significant objects Identified by the local Aboriginal community ™.
VS e, Govau/teodn '3 7 Keth, DA 2005, Ocean Shores 1o Desert Dures the Natiw

thraatiened/ communitin,/ taw act

2 g/ W sendrcament fiw. gov i/

Vogetation of New South Wakes and tha ACT, Depanmant
af Emvdtenment and Clmate Change, Hurstvile

{ datau g Thary

i1 8 Maczhal, PB 2002, 'NSW Ecokyatems Study: Background and
A4, dek | hepoit for Nationad Parks and Widlike

3 Fat Nean Coast Regional Consarvation Plan, NSW ~

Emvronmant Cimate Change and Water, 2000, 24
4 Mtp /S wwacepa nsw govas/ tesoures/ pnl/ OGRFweenwF el dent pdl

5 Scotu, D 2003, Key Habvzats and Coridon foe Farast
Fauna: A Landicape Framewark for Conservition s Noeth
wast New South Wales, NFWS Occasional Papet no. 32
National Parks and Wikiile Setvice, Sydoay, NSW.

Swrvicw, Huntville, NSW and Far Noeth Coant Regional Cofmanvation
Plan, NSW Envitenment Climate Change and Watee, 2010, p27.

9 FarNomh Coxit Regional Conservalion Plan, NSW
Emararment Climate Change and Wate, 2010, p26

10 Guide 1o immaligaling, asseiang and mporng on
Abadginal cdtural hedtage w NSW, NSW Depantrant
ol Emvirenmint, Climate Chings & Watar {2077}

€ NEW Officy of Erveanmant and Hedtage Threataned Speces
Profikes Databace’ Wig:/ Seww. Dicnal nsw. gov. i

Nottharn Councits E Zome Riview Fisad Recommendations Repoet
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Table 2: E3 zone Criteria

Criteria Description

Ripanan and estuarine
vegetation and wetiands,

Land comprising riparian and estuarine vagetation on woterfront land, defined under the
NSW Water Management Act 2000, or wetland areas other than those mapped as SEPP 14
Coastal Wetlands.

Waterfront land is defined under the NSW Water Management Act 2000 as the bed of any river,
ko or estuary and any Lknd within 40 metres of the rver banks, lake shore or estuary maan high
water mark.

Rare, Endangered and
Vulnerable Forest Ecosystems.

Land comprising areas of rare, endangered and vulnerable forest ecosystems as defined by the
Joint ANZEC/MCFFA National Forest Poficy S t I Hotion sub-c {JANIS)
(Commoewealth of Australia 1997)

Native vegetation an
coastal foreshores

Native vegetation on land with frontage, or adjoining or adiacent o, a beach, estuary, coastal
lake, headland, chi# ar rock platform.

y Fs k) Threatened Biodiversity Survey and Assessment:

Guidelines for Developments and Activities, NSW
Depactment of Envitonment and Conservation
(2004). Such repeorts will only be acceptable where
the fiedd work is not more than five years old.

5 How is the E zone criteria verified?

*  AnE2or E3 zone or other mapped planning controls
cannot be applied to land unless the attributes that meet

the E2 or E3 criteria have been verified on that land. 3
review of current (not more than five years

old) high resolution digital asrial photography
that has been verified by another ane of these
verification techniques.

*  Verification of the presence of attributes that meet the
£2 or E3 criteria on the site must be undertaken by one
or a combination of the following:

biodiversity hield inspections and ground surveys supporting cultural heritage reports conducted by
a sustably qualified person and in accordance with
a Guide to investigating, assessing and reporting
on Aboriginol cultural heritage in NSW, NSW
Department of Environment, Climate Change &

Water (2011).

conducted by an appropriately qualified person.

Aboriginal hertage held inspections and ground
surveys conducted by an appropriately qualified
person of somecne with extensive field experience
and in saccordance with the Code of Practice for

Archoeclogical investigation of Aboriginal Objects
in NSW, NSW Department of Environment, Climate
Change & Water (2010).

supporting flors and fauna reports conducted by a
suitably qualdied person and guided by the Draft
Framework for Biodiversity Assessment, NSW Office
ol Environment and Heritage (2014) and the Droft

4 Dupanment of Planning & Erviranmant

consultation with Aboriginal cultural knowledge
holders in regard to culturally significant lands in
accordance with a Guide to investigating, assessing
and reparting on Aberiginal cultural heritoge in
NSW, NSW Department of Environment, Climate
Change & Water (2011}
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Ballina Shire Council

Considerations for Applying *
E Zones and Additional
Mapped Planning Controls

6 Transferring environmental zones

#*  The areas of land o which thie current envirs nmiental ;]
prodection zones listed in the Table 3 {below] appty,
may be roned E2 or E3 once coundils have verified the

attributes of the land against the criteria.

Table 3: Current Environmental Protection Zones

7lab Environmental Pratection (Wetlands)

71 Environmental Probection [Hahitad]

Byron LEP 1988

712y Environmental Pratection fdWetlands) -

71e] Erviironmental Protection {oastal Habitat)

1)) Enwiranmenital Prosecton (Scientifich

71k} Ervdircinmaental Pratection (Habitat]

Lismore LEP 2000

7lah Environment Protecton
{Matural Vegetation and Yetlandsh

e Ervironment Protection (Habitat]

Tweed LEPF 2000 g

712} Environmental Pratection
fsvetands and Likoral Rainforesis)

71 Environmental Protection (Hahitat]

*  Kyogle Councl showld apply a rural zone,
equivalent 1o the zone in the superseded Intedm
Developmeant Order, 1o the land which was proposed L
to b zaned E2 or E3 and was defermed from the
Kyoghe LEP 2012, until such time as investigations
are compdeted to identify appropriate E zones -

ar additional mapped planning controds.

|

Public and private land inconsistent
with the criteria -

*  Public land may be roned E2 or E3 despite baing
inconsistent with the criteria, if the primarny use
af the: land is ervironmental conservation ar

emironmental management.

Frivate land may be roned E2 or E3 despite baing
nconsistent with the criteria, onby if it is consistent
with a negotisted development oubcoeme (masier plan,
rezoning, development consent, designated offset

areas) or at the reguest of the landowner.

Veluntarily revegetated land

Land which has been voluntarily revegetated by the
current landowner, will net have an E2 or E3 zone
applied to it without the agresment of the current
andowner providing:
the revegetation has been actively undertaken and
is mot the result of natual regrowth;

active revegetation includes a combination of
planting, seeding, weesd control, fending, removing
ok, walering, mppng, mulching and sail
impravement o encourage the natural regeneration

al native vegetation; and
the prirmary use of the land is agriculture.

Land which has been voluntarily revegetated can be
mluded on a Vegetation Map without the aqgreermient

of the current landowner if the attributes have baen

werilied bo meet the critesia for an E2 or E3 zone

and the primany use of the land is environmental

conservalion or enviranmental management.

If revegetation has been undertaken with the support
af grant funding, and a condition aof that funding was
the ongoing conservation ar management of the
wegetation, then an E2 or £3 zone may be applied 1o
the land.

Zoning of State and regionally
significant farmland

When roning State or regionally significant farmland,
councls will have to take account of the primary use of
the land before applying an £ zone or & rural zone.

Application of multiple zones to a single
property (split zoned lots)

Mere than ane zone can be applied to propertiss
wihere the charscteristics of difterent areas of the land
reflect the different primary uses of the land.

Councils should consider the suitability of albernative
rones aof inchuding the land on a Vegetation Map when
considering more than one zone for a property.

Az ageneral principle, the use of multipde zones on a

property should be minimized as far as possible.

Haitbare Counci b E Zorss B Firal B d [
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1

12

Application of the E4 zone in Byron Council

Byron Shire Council is to prepare a planning proposal
1o apply a suttable residential zone to that land where
an E4 zone was proposed under the draft Byron LEP.

Application of additional mapped
planning controls

Matters of public health, safety, risk and hazard such as
drinking water catchments, flooding, coastal rsk areas
and land subject to strict development controls such as
steep land may be included in a LEP Map

ALEP Map is not to be used for areas of scenic
protection or aesthetic values.

Land that has been verdied to meet the critersa for

an E2 or E3 zone where the primary use of the land

% not ervironmental conservation or enviconmental
management may be induded in a mapped planning
control, such as a Vegetation Map.

Additional Considerations for
Far North Coast Councils

13

14

15

Aesthetic values

Councils on the Far North Coast will not be permitted
1o use scenic values as an attribute for the application

of an E2 or E3 zone or mapped planning contrals

Permissibility of agriculture in E Zones

Extensive agriculture is 10 be listed as permissible with

cansent in the E2 zone for all Far Nosth Coast LEPs
Extensive agriculture is to be listed as permissible without
consent in the E3 2one for all Far North Coast LEPs
Coastal Zone Management

Far North Coast councils are to use a Coastal Risk Map
and associated clause to manage land aflected by

coastal hazards.

Deparntment of Planning & Ervisonmant

16

Section 117 Direction

A Section 117 Ministerial Direction specific to applying
E zones and mapped planning controls in Far North
Coast LEPs will ensure the consistent appilication of the
final recommendations of the Neethern Councils E Zone
Review for Ballina, Byron, Kyogle, Lismore and Tweed
Local Government Areas.

Statewide Implications

17 Existing Use Rights

18

The Department will investigate the possibdity of

an amendment to the Emvironmental Planning and
Assessment Act 1979 or the Emvironmental Planning and
Assessment Regulation 2000, to remove or extend the

1 2-month time limit for abandonment of existing uses

for the land use extensive ogriculture,

Implications for remainder of the State

These recommendations will mitially apply only to
the five Far North Coast councils. However, in the
meantime, if other councils in the State are reviewing
the application of £ zones, then the principles
contained in these recommendations can be used.

Councils should contact the Department of Planning

and Erwironment for assistance

The Department of Planning and Environment will
investigate the implications of the Northern Councils

E Zone Review final recommendations on the
application of £ zones and mapped planning controls
across the State

The Department will consider a revision of the Standard
Instrument LEF template 1o remove “sesthetic values’

from the zone objectives of the E2 and E3 zones
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Appendix 1

1.1 Rare, Endangered and Vulnerable Forest Ecosystems
(JANIS vegetation types)

T2 Coast Cypress Pine ()

45 [Caunns Whise Gum {R)

[ Gy Bos-lraniark (]

B2 Grey Bos-Morthern Grey Gum {R)
&6 Herbfieid (R}

77 Mangroua (R)

s Rid Bloodwsoad [R)

125 Saltmarsh (=]

1248 Steel Bow [R)

143 Swwamr Ok (%)

In4a Dy Rainforest (E}

35 Horsetail Cazuanna (R)

318 Coastal Swamp Boox (/)

z0 Sedgeland, Rushland [E]

2 Lowlands Geey B W)

46 Easiern Red Gums (V)

50 Wt Bangalow-Brushbax [V)
74 Lowlands Scribbly Gum [v)
TE Coastal Mallea [W]

100 MWorthern Grassy Sydney Blue Gum [V
2 Paperbark [W]

130 Riveer Oak (V)

122 Rough-barked Apples (V)

Rare or Endangered Forest Ecosystems
(R} Rare ecosystermns

(El Endangered ecosystems

Vi Wulnerable scosystems

The Map Unit reference relates to the map unit in the

Joint ANZEC /MCFFA Nelionod Forest Palicy Statement
Implementation :-ub-r.\:l.'r.'mlrlr.-:'-::,l.ﬂ.l"-l'n'.‘i.ll;f_'r.'-ﬂmmwrdlth of
Australia 1997

Maortbwim Counci b E Do Rivievw Final Recomimird ion Regpe
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Ballina Shire Council

Appendix 6 — Letter from NSW DP&E - Discontinuation
of Stage 1 Planning Proposal

VA
Jews | Planning &
Qm Environment

“our ref-17/51024
Cur refarence: 1709204

Mr Paul Hickey
General Manager
Ballina Shire Council
PO Box 450

Ballina NSW 2473

Dear Mr Hickey

Planning Proposal PP_2017_BALLI_001_00 — Ballina LEP 2012 Deferred Matter
Integration Stage 1

Thank you for your letter of 26 June 2017 requesting discontinuation of planning
proposal PP_2017_BALLI_001_00 for stage 1 of the integration of deferred land into
Ballina LEP 2012,

| am also aware of Council's position to retain the existing environmental protection
zones under Ballina LEP 1887 for deferred land, as resolved at its mesting of 27 April
2017. Council's adopted approach does not implement the Morthern Councils E Zone
Review Final Recommendations (the 'E Zone Review').

The Department is considering possible options to facilitate the implementation of the
E Zone Review, and will advise of a decision on the discontinuation request once the
preferred option for implementation has been determined.

We will advise Council of this outcome when a decision has been made.
Should you have any further questions in relation to this matter, please contact Paul

Garnett, Senior Planner of the Department's Northern Region Office on (02) 6641
6607,

/HI , 177 -FolT
Jeragfy Gray

Director Regions, Northern
Planning Services

320 Pitt Strest Sydney NSW 2000 | GPO Box 30 Sydnay NSW 2001 | planning.new.pov.au

56



Appendix 7 — Methodology Report

(Provided under separate cover).
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