11.3 Notice of Motion - Council Owned Henderson Land

11.5 Road Closing - Public Road in Henderson Lane, Lennox Head

11.5 Road Closing - Public Road in Henderson Lane, Lennox Head
Delivery Program Asset Management

Objective To determine the proposed closing of a section of
public road, Henderson Lane, Lennox Head.

Background

Previous reports to Council to consider closing part of the former Henderson
Lane (the ‘lane”) at Lennox Head have been presented at the meetings of 24
August 2017, 27 April 2017 and 23 March 2017. The resolutions supported
the road closing with the latest as follows:

“That Council re-establishes its support in response to the request for a road
closing application to proceed for part of the former Henderson Lane adjacent
lo 37,40,42,44 & 46 Kell Mather Drive at Lennox Head, subject to the
execution of a ‘Deed of Agreement, and any other documentation or property
title registration processes, occurring between all relevant land owners prior to
the road closing application being lodged by Council with Crown Lands.”

Adjoining landowners and public authorities were advised of the proposal in
January 2018. One adjoining landowner, EPIQ Estate developer, objected to
the road closing proposal. Subseguently, the ‘Deed of Agreement’ was unable
to be finalised in the months following the Council meeting of 24 August 2017.
The result was the road closing application was unable to be finalised and
lodged with Crown Lands.

While the deed of agreement was not able to proceed, a humber of residents
remain interested in achieving the road closure. However, with new
subdivision lots in EPIQ Estate adjoining the road proposed to be closed,
there is now a group of new landowners with an interest in this proposal, and
as per below legislative changes alsc now impact the process to reconsider
the proposal.

Changes to the Roads Act 1993 (the "Act”) from 1 July 2018, amended the
procedure for closing Council public roads. Previously, in order to close a
Council public road, Council was required to make an application to the
Minister for approval to close the road, whereas the new provisions under the
Act permits Council to close Council owned public roads.

As the road closing was not completed prior to 1 July 2018, the proposed road
closing was re-advertised to be in accordance with the new legislation
required.

A location diagram is included as Attachment 1. The previous Council reports
are included as Attachment 2. The submissions received form part of this
report when considering the road closing proposal and are included as
Attachment 3.

This report provides Council with a new opportunity to consider the proposal
in light of the changes described above.
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11.5  Road Closing - Public Road in Henderson Lane, Lennox Head

Key Issues

. Closing a section of Council public road
. If closed, the land will vest in Council and can be disposed of to the
adjoining land owners.

Information

As discussed in previous Council reports, the Kell Mather Drive land owners
abutting the section of road proposed to be closed have initiated this proposal.
These property owners have been maintaining this road area as the road is
unformed as a public road.

There are existing mature rainforest trees along the western side of the lane
and within the adjoining land (Seaswell Crescent lots). It is the land adjoining
the western side of the road that contains the rainforest regeneration area, as
shown shaded green in the Diagram 1 below.
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Diagram 1 — Subdivision Plan

The Seaswell Crescent properties on the western side of the lane are subject
to a restriction on use relating to the regeneration area.

Diagram 2 shows the revegetation works have commenced on these
properties.

When this matter was previously reported to Council, under their consent
conditions, the developer was responsible for rehabilitation works and as such
they were concermned about maintaining unimpeded, legal access to ensure
they were able to meet their approval requirements.
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11.5 Road Closing - Public Road in Henderson Lane, Lennox Head

Diagram 2 - Litteral Rainforest Regeneration area Seaswell
Crescent properties
{Western side of former Henderson Lane}

There is no planned access pathway proposed along this section of
Henderson Lane. Therefore the closing and dispoesal of the road will remove
the land maintenance obligation for Council.

If Council closes the road, adjoining land owners are able to purchase the
land adjacent to their property. The final configuration of how the land would
be disposed of will depend upon which landowners wish to purchase a section
of closed road adjcining their existing property.

The disposal of the closed road can only accur whereby all parts of the closed
road area can be sold to adjoining land owners. The situation of an isolated
section of land (e.g. closed road) remaining would not be acceptable.

There is an existing Council sewer main located within Henderson Lane.

If the road is closed, an ‘easement for drainage of sewage’ is required over
the existing sewer main currently located in Henderson Lane. This easement
would be created in conjunction with the plan prepared to identify the road to
be closed.

Discussion of Submissions
The road clesing propesal was advertised in the Ballina Shire Advocate on 26

September 2018 along with letters to adjoining landowners and notifiable
authorities.

Summary of Submissions

No objection to the proposal 14
Objection to the proposal 2
Total number of submissions 16

The 'no objection’ (or support) submissions are from the adjacent landowners
in Kell Mather Drive (who instigated the road closing proposal), one land
owner from Seaswell Crescent and the notifiable authorities.
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11.5 Road Closing - Public Road in Henderson Lane, Lennox Head

There are six properties in Seaswell Crescent (EPIQ Estate) which adjoin the
western side of the road.

There were three submissions from this group of land owners which included
two objections and one 'no objection’ (this submission raised other general
concerns).

Submissions supporting the road closing are discussed below:

1. Maintenance of Existing Road Reserve
The adjoining Kell Mather Drive property owners currently maintain the
section of Henderson Lane road reserve from their boundary up tc the

trees along the western side of the road. The existing trees are located on
both the lane and the adjoining land.

Diagram 3 - Looking west from former Henderson Lane at existing trees along the edge of the lane
and the revegetation area on the adjoining land

2. Future Consolidation of the Closed Road into Adjoining Property

The closure of the road would provide land which can be consolidated with
the adjacent Kell Mather Drive properties.

This would enhance these properties with increased area and also provide
a better use for the lane.

3. Littoral Rainforest Regeneration Area

The regeneration area is located within the Seaswell Crescent properties
in the EPIQ Estate. The regenerated area, as well as the existing trees,
will form a significant buffer between the new homes and the lane. The
intention of the regeneration area is to enhance the littoral rainforest
remnant. The restriction on use of the land is to protect this regeneration
area and to limit access or activities within the regeneration area. It is
suggested that any access path constructed through the regeneration area
is contrary to the intention of protecting and enhancing the area.
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11.5 Road Closing - Public Road in Henderson Lane, Lennox Head

4. Public Access Along the Lane

The closing and disposal of the road would end public access rights along
the lane. This would enable the area of lane maintained by the Kell Mather
Drive residents to be suitably fenced and enhanced.

There are existing pathway and road networks that provide other suitable
pedestrian routes in this locality.

Submissions gbjecting to or raising cencerns about the road closing are
discussed below:

1.

Pedestrian Access to Henderson Lane

Henderson Lane is a public road along the rear of the Seaswell Crescent
properties.

Public access to the lane from these properties would be lost if the road is
closed and the land sold to adjoining land owners.

Access from Henderson Lane to the Seaswell Crescent properties can
only be for pedestrian use due to the rainforest area (see item 2 below).

It is considered the use of Henderson Lane for access would be limited
and possibly only utilised by a few landowners.

For example; any Seaswell Crescent properties with enclosed yards
outside the regeneration area or with retaining walls in their properties
may have limited ability to use the rear lane access.

Littoral Rainforest Regeneration Area Adjoining the Lane

Seaswell Crescent properties have road access to that street and the loss
of a second (or rear) pedestrian access to their lots needs to be
considered. There are existing limitations on access from Henderson
Lane due to the existing vegetation and restriction on use of land relating
to the regeneration area that affects the rear of these lots.

These properties on Seaswell Crescent are affected by a 10m wide
restriction oh use over the rear (or eastern) section of their land that fronts
the road (area shaded green in Diagram 1).

This restriction on use is to ensure the remnant littoral rainforest and
regeneration area is protected and maintained.

The terms of the restriction, amongst other things, states “No building or
structure inclusive of fencing is allowed to be constructed within the area
of the subject restriction”.

As no side fencing is permitted through the area covered by the
restriction, land owners in Seaswell Crescent would need to construct
their rear fence on the western side of the restriction area should they
wish to have an enclosed yard.
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11.5 Road Closing - Public Road in Henderson Lane, Lennox Head

Should the lane be closed and sold to others, they could be liable for joint
fencing costs along their rear boundary (the eastern side of the restriction
area and their common boundary) should their adjoining rear neighbour
insist.

This could be addressed by a condition of sale clause stating that each
land owner who purchases a section of the closed road will be responsible
for any required fencing, however awareness and maintaining this
arrangement in the future (post the sale) are likely to be difficult.

The restriction on use does not specifically prevent pedestrian access
within or through the designated regeneration area.

The regeneration area is not a physical barrier and access within the area
is required to enable regeneration works. It does however prevent the
construction of any structure, including a pathway or fencing within the
area.

It is the EPIQ developer's obligation to ensure the regeneration area is
enhanced and protected during regeneration works. When these
regeneration works are completed there will be a significant vegetated
buffer that restricts access through the area.

Sustainability Considerations

+ Environment

The lane contains existing mature trees and is adjacent to the littoral
rainforest regeneration area within the Seaswell Crescent propetties.
The lane has limited opportunities to be fully revegetated due to the
proximity of the adjoining residential dwellings in Kell Mather Drive.
The road is currently maintained by the adjoining Kell Mather Drive
property owners and Council does not undertake any maintenance on
this section of the lane.

The closing of the road and consolidation of the land with adjoining
properties may.result in the better management and enhancement of
the land.

+ Social
The road is public land and does provide public access. There is no
formed walkway along this road and the future needs of this land within
a growing urban area are not fully known.

The benefits of retaining this land for future public use does provide
the community with options should future needs be identified.

If the road is closed and consolidated with the adjoining private land, it
would no longer be available for public use.

+ Economic
The sale and consolidation of the land with adjoining land will remove
the public commitment of resources to maintain this area and may
result in the enhancement of the land.
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11.5 Road Closing - Public Road in Henderson Lane, Lennox Head

Legal / Resource / Financial Implications

All costs associated with the road closing, survey, legal and infrastructure
relocations are to be met by the applicants. The application processing will be
undertaken by Council. Upon closure of the road, the land would vest in
Council along with any proceeds from the sale of the land.

The section of road proposed to be closed is not identified by Council for
current or future road or pathway projects.

There are no financial implications for Council if the road is closed.

The retention of the road as public land will require a future commitment from
Council. There may be financial implications and liability for Council to
maintain this area through a weed and tree management program and to
clean up any illegal dumping on the land.

At present, the land is maintained by the adjoining Kell Mather Drive residents.

Consultation

This road closing request has been lodged with Council as the roads authority
for this public road. This matter has been advertised in the Ballina Shire
Advocate and all adjoining land owners and notifiable autherities have been
notified by mail.

Options

1. Close the section of public road at Henderson Lane, Lennox Head and
consolidate this land into the properties on the eastern side of the lane.

This option is consistent with the previous resolutions of Council and
enables the best method for the ongoing orderly management of the land.
This option avoids the ongoing maintenance and management of this
section of the former Henderson Lane is a cost liability for Council.

The key advantage of this option is it supports the preference of the
majority of the current owners at this location.

2. Council declines to proceed with the closing of a section of public road at
Henderson Lane, Lennox Head.

Two of the submissions were concerned with removing the public access.
While these submission are in the minority, the Council should be very
mindful a decision to close the road does remove this fundamental right of
access which was available at the time these residents purchased their
properties, and these purchases are recent.

If the road was not closed, the residents who currently enjoy the use of the
land by practical effect, extensions of their own property, could continue to
do so. Setting aside the benefits of control and ownership, the key
difference in practice between options one and two is under option two the
adjoining landowners are not able to fence the maintained area that
currently exists beyond their property boundary.

Ballina Shire Council Ordinary Meeting of Ballina Shire Council
22/11/18 Page 7
Ballina Shire Council Ordinary Meeting Attachments

25111/21 Page 138 of 169



11.3 Notice of Motion - Council Owned Henderson Land

11.5 Road Closing - Public Road in Henderson Lane, Lennox Head

In considering maintaining the public access, it is noted that Council’s
tolerance of the existing use of the land by the adjoining owners does
mean the access does not appear public, and certainly some members of
the public may not even feel comfortable walking along the access given
the direct relationship the access has to the adjoining land through the way
it is maintained and managed.

Closing the road (or removing impediments) would address this issue,
however it can alsc be argued the existing balance is reasonable in the
circumstances.

This option retains the status quo.

Close a portion of the section of public road at Henderson Lane, Lennox
Head to enable consolidation of a portion into the properties on eastern
side of the lane and the retention of the western portion as public access.

The lane is approximately 10 metres wide. |t is an option to close a
portion of the lane, say 5 metres, of the eastern side to enable this portion
to be consolidated into the adjoining properties as per the application.

The advantage of this option is that it can potentially be considered as
responding to the residents proposal as it allows the fencing and enclosure
of an extension to their properties, albeit not the full amount of land that
has been requested. Importantly; the western side would remain in public
ownership and be able to be used for public-access.

A disadvantage of this option is that with fencing of the eastern side, and
the buffer on the western side, it is unlikely the public access portion would
be maintained as it is now by the eastern side residents and this would
result in additional costs to Council for maintenance.

At the time of writing this report, it is unknown as to whether this
compromise position would enjoy the support of the applicants who may
feel the reduced land area is not acceptable when balanced against the
cost.

Arrangements have been made to provide a copy of this report to the
residents at the same time it is published to Councillors. This will provide
residents an opportunity to express a view about this option to Councillors
or staff prior 1o, or at, the Council meeting.

That Council resolves to close the section of public road at Henderson
Lane, Lennox Head and consolidate the land into properties on both sides
of the lane.

As per option one, this option removes the public access and as per option
three would provide only 5 metres of land for inclusion in the eastern side
properties. This option would then also provide 5 metres of land for the
western side properties.

The option is presented for equity as it is important to recognize the
owners on the western side are entitled to present a similar interest to the
land as those on the eastern side.
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11.5 Road Closing - Public Road in Henderson Lane, Lennox Head

The only difference between the two sides, setting aside the eastern side
has had a longer interest, is the existence of the vegetation buffer which
tends to form a type of physical and visual barrier between the western
side properties and the lane. While this barrier exists, it is possible to pass
through the vegetation buffer and conveniently reach the public land. It is
noted that one of the submissions against the proposal, from a western
side owner, indicated that if the closure was to proceed, this owner may be
interested in purchasing a portion of the closed lane. Therefore for the
purposes of equity, this option should also be considered.

The key disadvantage of this option is it can only practically be
implemented if all landowners agreed to the costs and the land transfer,
and this is considered unlikely.

Option Two is the recommended option, unless there is positive support from the
applicants for Option Three.

The reason for this recommendation is that it avoids the concerns associated with
the removal of an existing public right to benefit private interests, albeit in this
case it is arguable the public benefit is minimal and in reality contained to only a
few residents. However, typically Council only. considers disposal of land or
closure of a road when there is clearly and absolutely no current or likely future
public use of the lane.

This option does maintain the status quo, including Council's tolerance for the
ongoing use of the lane as, in effect, extensions of the private adjoining land.

As option three might be considered by all residents as a reasonable
compromise, to assist Council a draft resolution for this option is provided below.

(If Option Three is supported by the applicants following the publication of this
report, Option Three would become the staff recommendation).

1... That Councif resolves to close the section of public road at Henderson Lane,
Lennox Head to enable consolidation of a portion into the properties on
eastern side of the fane and the retention of the western portion as public
access

2. That Council authorises the Councif seal and signatures to be attached to
road closing notices, subdivision plans and associated documents to enable
the road closing and the subsequent sale of the land. A condition of sale is
that any fencing required for a purchased part of the closed road will be the
sole responsibility of the purchaser of the land, or any subsequent land owner,
whilst ever the littoral rainforest remnant remains.

As option one represents the current position of Council, a draft resclution for this
option is also provided below.

1. That Council resolves to close the section of public road at Henderson Lane,
Lennox Head.

2. That Council authorises the Council seal and signatures to be attached to
road closing notices, subdivision plans and associated documents to enable
the road closing and the subsequent sale of the land. A condition of sale is
that any fencing required for a purchased part of the closed road will be the
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sole responsibility of the purchaser of the land, or any subsequent land owner,
whilst ever the littoral rainforest remnant remains.

RECOMMENDATIONS

1. That Council refuse the application to close the section of public road at
Henderson Lane, Lennox Head and note the reasaon for this decision is to
maintain public access in the future.

Attachment(s)

—_

Location Plan

2. Report from 24 August 2017 (including attachments) (Under separate
cover)

3.  Submissions
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11.2 Road Closing - Henderson Lane
Delivery Program Asset Management

Obijective To determine Council's response to the
proposed closing of part of the former
Henderson Lane at Lennox Head.

Background

This report is presented to Council to consider closing part of the former
Henderson Lane at Lennox Head. Although this section of road is no longer
used by vehicles, Henderson Lane is a Council public road and Council is the
roads authority to manage the road.

The road reserve is 10.06m wide at this location and is no longer used by
vehicles. The surrounding road and pedestrian network does not currently use
this section of road as a designated public thoroughfare, although there may be
future public uses for the land.

There are six properties adjoining this section of road and any road closing
would only proceed if all adjoining land owners support the proposal to close
and purchase the section of closed road adjacent to their property.

Key Issues

. Closing a section of public road
. Land would vest in Council upon road closure and would be disposed of
to the adjoining land owners.

Information

Council has received a request from the property owners of 37 and 40-46
Kell Mather Drive to close an unused section of Henderson Lane (the “road”).
This section of road abuts the rear of these properties and the diagram
(attachment one) shows the location of the proposal.

This section of Henderson Lane was in use as a rural road prior to development
of the ‘Lennox Meadows” Estate. This road abuts the rear of some properties
in Kell Mather Drive on the eastern side and the EPIQ Estate on the western
side.

The Kell Mather Drive properties abutting the road have been recently
developed with residential dwellings and these properties enjoy direct access
to, and some use of, the adjoining road.

Some maintenance is also undertaken by these property owners to ensure the
land does not become overgrown and/or infested with pests.

There is no vehicle access proposed to any of the properties adjoining this
section of road.
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There is existing vegetation along the western side of the road and within the
adjoining EPIQ Estate.

The development consent for the EPIQ development requires works within their
property adjacent to this road reserve in accordance with their Littoral
Rainforest Rehabilitation Plan. Although the developer is not required to
undertake any rehabilitation works within the road reserve, unencumbered
access to their site from the road reserve may be necessary to ensure the
rehabilitation works are not hindered.

The developer is not opposed to the road closing after the completion and
approval of their adjoining rehabilitation works, however is concerned a road
closure at this time may hinder their works.

Council’s Civil Services Group has assessed the current and potential uses of
the road if retained as public road.

There are currently no proposed pedestrian links or infrastructure works to be
undertaken within the road.

The road is currently not maintained to a standard for vehicle use and is
overgrown in many parts.

The current road network servicing the adjoining Kell Mather Drive properties
and the proposed lots in EPIQ Estate are not relying on this road for access.

The surrounding road networks will provide the access links for the adjoining
properties. There is an existing sewer main within the road and an easement
benefitting Council would need to be created over this sewer main if the road is
closed.

Council’s Strategic Planning Group has also provided advice which supports
the retention of road reserves within urban growth areas. Although there may
not be plans for future uses, it would be prudent to retain these road reserves
to provide options which may be beneficial at a later date.

This broader public use may include access pathways, revegetation areas or
environmental offsets that could offset some future maintenance burden on
Council.

The closure of a section of road with numerous adjoining land owners relies
upon support from all adjoining land owners who are prepared to purchase a
section of closed road.

The two significant stages which require adjoining land owner support are the
road closing application and, if approved, the sale of the closed road to adjoining
land owners.

The sale process requires a financial commitment from the owners and the land
must be transferred in a manner such that no isolated closed road parcels
remain. The processing of the land transfers will require a coordinated approach
as numerous financial and legal actions will be required due to the number of
land owners involved.
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Council is the roads authority for this public road and any request to close a
section of Council public road must first be endorsed by Council before lodging
a road closing application with Department of Industry - Lands.

The road is Council public road and upon closing, the land would vest in
Council.

The road closing application requires the proponent to provide all the necessary
information and to meet all costs through this process. Should the road closing
proceed, a Registered Valuer will be engaged to prepare a valuation report to
be used as the basis of negotiations for the final sale price for the sections of
closed road.

Sustainability Considerations

e Environment

The road reserve has limited revegetation opportunities due to the
proximity of the adjoining residential dwellings in Kell Mather Drive,
however, the road is adjacent to the littoral rainforest revegetation area
proposed on the EPIQ Estate. The road is currently maintained to
various standards by some residents and, to a lesser extent, Council.
The sale and consoclidation of the land with adjoining land will remove
the public commitment of resources to maintain this area and may result
in enhancement of the land.

e Social

The road is public land and does provide public access. There is no
formed walkway along this road and the future needs of this land within
a growing urban area are not fully known. The benefits of retaining this
land for future public use does provide the community with options
should future needs be identified. Alternatively the road could be closed
and consolidated with the adjoining private land and therefore would not
be available for public use.

e Economic
The recommendations seek to support efficient land management
principles. The options reflect the outcomes of retaining the land in
public ownership and the inherent costs of maintenance or to close and
sell the road and relieve the public cost burden.

Legal / Resource / Financial Implications

All road closing fees and costs are met by the applicant. The application
processing is undertaken by Council and Crown Lands and upon closure the
road would vest in the Council. There are no financial implications for Council if
the road closing process is the preferred option.

The retention of the road as public land will require a future commitment from
Council.

There may be financial implications and liability for Council to maintain this area
through a weed/tree management program and to clean up any illegal dumping.

At present, the land is partly maintained by the adjoining residents.
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Consultation

The road closing request has been lodged with Council as the roads authority
for this section of road. The interested Kell Mather Drive residents have lodged
a single request for the section of road to be closed.

The EPIQ development is not part of the request and has provided a response
to the proposal as discussed previously in the report.

If Council supports the road closure, Council will undertake the necessary
advertising and consultation as part of the road closing process prior to a road
closing application being lodged with Crown Lands.

Options

1. That Council supports the request for a road closing application to proceed
for part of the former Henderson Lane adjacent to 37, 40, 42, 44 and 46 Kell
Mather Drive at Lennox Head.

The advantage of this option is to ensure the Council does not have any
future liability attached to this unnecessary section of road. It also allows for
the adjoining land owners to proceed with the road closing application and,
if approved, consolidate the closed road with their adjoining properties. This
may well be the most efficient and best use of the land and therefore be a
preferred outcome for the adjoining landowners and the community.

2. That Council opposes the request for a road closing application to proceed
for part of the former Henderson Lane adjacent to 37, 40, 42, 44 and 46 Kell
Mather Drive at Lennox Head.

The advantage with retaining this section of public road is it remains in public
ownership and it can be used for future community access or public
infrastructure. There are financial implications to provide ongoing
maintenance for the land should Council wish to retain this section of road.

While option one is most likely to be the preferred way to manage this land in
the long term, option two is recommended, at this point in time, having regard
to the previously arranged access requirements for the Epig development and
the advice from Council’s Strategic and Community Facilities Group discussed
in the report.

RECOMMENDATION

That Council declines the request for a road closing application to proceed
for part of the former Henderson Lane adjacent to 37, 40, 42, 44 and 46
Kell Mather Drive at Lennox Head, for the reasons outlined in this report.

Attachment(s)

1.  Henderson Lane Aerial Diagram
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11.4 Road Closing - Henderson Lanhe, Lennox Head (Review
Delivery Program Asset Management

Obijective To review Council's resolution relating to the
proposed road closing of part of the former
Henderson Lane at Lennox Head.

Background

A report to Council to consider closing part of the former Henderson Lane at
Lennox Head was determined at the meeting on 23 March 2017 with the
following resolution:

“That Council authorises the General Manager to proceed with the road closing
application at a time that takes into account the EPIQ development
rehabilitation plan requirements to Council’s satisfaction within a reasonable
time period.”

This report is presented to review the resolution in relation to a ‘reasonable time
period’. The time period constraints imposed on the adjacent rehabilitation area
on the adjoining EPIQ development refer to a minimum of four years, with the
option for this period to be extended if rehabilitation works are incomplete.

This is considered to be a long period of time for a resolution to be open.

Key Issues

. Reasonable time period

Information

A copy of the report to the March meeting is attached. As per that report Council
has have received a request from the property owners of 37 and 40-46 Kell
Mather Drive to close an unused section of Henderson Lane (the “road”).

This section of road abuts the rear of these properties and the diagram
(attachment two) shows the location of the proposal.

This section of Henderson Lane was in use as a rural road prior to development
of the ‘Lennox Meadows” estate. This road abuts the rear of some properties in
Kell Mather Drive on the eastern side and the EPIQ Estate on the western side.

There is existing vegetation along the western side of the road and within the
adjoining EPIQ Estate.

The development consent for the EPIQ estate requires works within their
property adjacent to this road reserve in accordance with their Littoral
Rainforest Rehabilitation Plan (LRRP).

Although the developer is not required to undertake any rehabilitation works
within the road reserve, unencumbered access to their site from the road
reserve may be necessary to ensure the rehabilitation works are not hindered.
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11.3 Notice of Motion - Council Owned Henderson Land

11.4 Road Closing - Henderson Lane, Lennox Head (Review)

The developer is not opposed to the road closing after the completion and
approval of their adjoining rehabilitation works, however is concerned a road
closure at this time may hinder their works.

The current development consent for EPIQ (DA 2016/238), condition 65, refers
to the LRRP.

This condition requires many work practices, monitoring and performance goals
to be achieved. Should these goals not be met, the time period will be extended.

In this regard, the initial time period to meet these goals is a minimum of four
years.

In light of the need for access by the EPIQ developers, the Kell Mather Drive
landowners have proposed an access agreement to alleviate any concerns
from EPIQ regarding their akility to meet their LRRP obligations.

As with any property access agreement, it is made between, and requires the
consent of, all property owners. The road is currently owned by Council, but if
closed and sold to the adjoining owners, any agreement would be part of the
land transfers.

To ensure the access agreement provides security for all parties, the creation
of an easement on title would be considered an appropriate method to achieve
this. The property owners are keen to acquire this section of road and they are
looking at options for the matter to progress.

The road closing process takes a minimum of 12 months and the added
complexities of multiple owners and easement agreements will result in an
extended time frame and considerable more financial and human resources tor
resolve.

Furthermore, the creation of an easement may not solve all the issues as there
is a risk of non-compliance, and the terms and conditions of an easement can
create problems in the future.

The minimum four year period, or extended time period, may result in a change
in land owners, land owner circumstances or Council policy and it is considered
prudent to refuse the road closing request at this point in time and reconsider a
new road closing request at a more appropriate time.

Sustainability Considerations

e Environment
The road reserve has limited revegetation opportunities due to the
proximity of the adjoining residential dwellings in Kell Mather Drive,
however, the road is adjacent to the littoral rainforest revegetation area
proposed on the EPIQ Estate. The road is currently maintained to
various standards by some residents and, to a lesser extent, Council.

The sale and consolidation of the land with adjoining land will remove
the public commitment of resources to maintain this area and may result
in enhancement of the land.
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11.4 Road Closing - Henderson Lane, Lennox Head (Review)

e Social

The road is public land and does provide public access. There is no
formed walkway along this road and the future needs of this land within
a growing urban area are not fully known. The benefits of retaining this
land for future public use does provide the community with options
should future needs be identified. Alternatively the road could be closed
and consolidated with the adjoining private land and therefore would not
be available for public use.

¢ Economic
The recommendations seek to support efficient land management
principles. The options reflect the outcomes of retaining the land in
public ownership and the inherent costs of maintenance or to close and
sell the road and relieve the public cost burden.

Legal / Resource / Financial Implications

All road closing fees and costs are met by the applicant. The application
processing is undertaken by Council and Crown Lands and upon closure the
road would vest in the Council. There are no financial implications for Council if
the road closing process is the preferred option.

The retention of the road as public land will require a future commitment from
Council.

There may be financial implications and liability for Council to maintain this area
through a weed/tree management program and to clean up any illegal dumping.

At present, the land is partly maintained by the adjoining residents.

Dealing with this matter now will require the creation of legal agreements and
easements and this will add to the complexity, cost and time to complete the
land transfer.

Consultation

There has been no further consultation since the March 2017 meeting

Options

1. That the Council reviews the resolution of 23 March 2017 and opposes the
request for a road closing application to proceed for part of the former
Henderson Lane adjacent to 37, 40, 42, 44 & 46 Kell Mather Drive at Lennox
Head.

The advantage with retaining this section of public road is it remains in public
ownership and this position can be reassessed for road closure when the
adjoining LRRP works are completed.

Council also retains the option to reconsider this land for future community
access or public infrastructure. There are financial implications to provide
ongoing maintenance for the land should Council wish to retain this section

of road.
Ballina Shire Council Ordinary Meeting of Ballina Shire Council
27/04M7 Page 3
Ballina Shire Council Ordinary Meeting Attachments

25111/21 Page 150 of 169
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11.4 Road Closing - Henderson Lane, Lennox Head (Review)

2. That the Council supports the resolution of 23 March 2017 for a road closing
application to proceed for part of the former Henderson Lane adjacent to 37,
40, 42, 44 & 46 Kell Mather Drive at Lennox Head as per the resolution of
23 March 2017.

The advantage of this option is it meets the preferences of the adjacent
residences and it does remove future liability attached to this road for
Council.

It also allows for the adjoining land owners to proceed with the road closing
application and, if approved, consolidate the closed road with their adjoining
properties.

The period of four years is considered to long for a Council resolution to be
open and not implemented. As per the information in this report, during that
time it is possible land ownership and interests may change, and the work
required to create easements is not justified and carries some risk for Council.

On this basis it is recommended Council revisit this issue once the rehabilitation
works have been addressed and access via this road reserve is no longer
required.

RECOMMENDATION

That in relation to Council resolution 230317/6 and in light of the information
in the above report advising the resolution cannot be commenced for a
minimum period of four years, Council now refuses the request for a road
closing application to proceed for part of the former Henderson Lane adjacent
to 37, 40, 42, 44 & 46 Kell Mather Drive at Lennox Head until such time as
the Littoral Rainforest Restoration Plan works have been completed to the
satisfaction of Council.

Attachment(s)

1. Report to 23 March 2017 Ordinary Council meeting
2 Henderson Lane Locality Plan
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11.4 Road Closing -

Henderson Lane, Lennox Head (Review)

11.2

Road Closing - Henderson Lane

1.2

Road Closing - Henderson Lane

Delivery Program Asset Management

Objective To determine Council's response to the proposed
closing of part of the former Henderson Lane at
Lennox Head.

Background

This report is presented to Council to consider closing part of the former
Henderson Lane at Lennox Head. Although this section of road is no longer
used by vehicles, Henderson Lane is a Council public road and Council is the
roads authority to manage the road.

The road reserve is 10.06m wide at this location and is no longer used by
vehicles. The surrounding road and pedestrian network does not currently use
this section of road as a designated public thoroughfare, although there may
be future public uses for the land.

There are six properties adjoining this section of read and any road closing
would only proceed if all adjoining land owners support the proposal to close
and purchase the section of closed road adjacent to their property.

Key Issues

. Closing a section of public road
. Land would vest in Council upon road closure and would be disposed of
to the adjoining land owners.

Information

Council has received a request from the property owners of 37 and 40-46
Kell Mather Drive to close an unused section of Henderson Lane (the “road™).
This section of road abuts the rear of these properties and the diagram
(attachment one) shows the location of the proposal.

This section of Henderson Lane was in use as a rural road prior to
development of the ‘Lennox Meadows" Estate. This road abuts the rear of
some properties in Kell Mather Drive on the eastern side and the EPIQ Estate
on the western side.

The Kell Mather Drive properties abutting the road have been recently
developed with residential dwellings and these properties enjoy direct access
to, and some use of, the adjoining road.

Some maintenance is also undertaken by these property owners to ensure the
land does not become overgrown and/or infested with pests.

There is no vehicle access proposed to any of the properties adjoining this
section of road.
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11.4 Road Closing - Henderson Lane, Lennox Head (Review)

Road Closing - Henderson Lane

There is existing vegetation along the western side of the road and within the
adjoining EPIQ Estate,

The development consent for the EPIQ development requires works within
their property adjacent to this road reserve in accordance with their Littoral
Rainforest Rehabilitation Plan. Although the developer is not required to
undertake any rehabilitation works within the road reserve, unencumbered
access to their site from the road reserve may be necessary to ensure the
rehabilitation works are not hindered.

The developer is not opposed to the road closing after the completion and
approval of their adjoining rehabilitation works, however is concerned a road
closure at this time may hinder their works.

Council's Civil Services Group has assessed the current and potential uses of
the road if retained as public road.

There are currently no proposed pedestrian links or infrastructure works to be
undertaken within the road.

The road is currently not maintained to a standard for vehicle use and is
overgrown in many parts.

The current road network servicing the adjoining Kell Mather Drive properties
and the proposed lots in EPIQ Estate are not relying on this road for access.

The surrounding road networks will provide the access links for the adjoining
properties. There is an existing sewer main within the road and an easement
benefitting Council would need to be created over this sewer main if the road
is closed.

Council's Strategic Planning Group has also provided advice which supports
the retention of road reserves within urban growth areas. Although there may
not be plans for future uses, it would be prudent to retain these road reserves
to provide options which may be beneficial at a later date.

This broader public use may include access pathways, revegetation areas or
environmental offsets that could offset some future maintenance burden on
Council.

The closure of a section of road with numerous adjoining land owners relies
upen support from all adjoining land owners who are prepared to purchase a
section of closed road.

The two significant stages which require adjoining land owner support are the
road closing application and, if approved, the sale of the closed road to
adjoining land owners.

The sale process requires a financial commitment from the owners and the
land must be transferred in a manner such that no isolated closed road
parcels remain. The processing of the land transfers will require a coordinated
approach as numerous financial and legal actions will be required due to the
number of land owners involved.
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11.4 Road Closing -

Henderson Lane, Lennox Head (Review)

11.2

Road Closing - Henderson Lane

Council is the roads authority for this public road and any request to close a
section of Council public road must first be endorsed by Council before
lodging a road closing application with Department of Industry - Lands.

The road is Council public road and upon closing, the land would vest in
Council.

The road closing application requires the proponent to provide all the
necessary information and to meet all costs through this process. Should the
road closing proceed, a Registered Valuer will be engaged to prepare a
valuation report to be used as the basis of negotiations for the final sale price
for the sections of closed road.

Sustainability Considerations

+ Environment

The road reserve has limited revegetation opportunities due to the
proximity of the adjoining residential dwellings in Kell Mather Drive,
however, the road is adjacent to the littoral rainforest revegetation area
proposed on the EPIQ Estate. The road is currently maintained to
various standards by some residents and, to a lesser extent, Council.
The sale and consolidation of the land with adjoining land will remove
the public commitment of resources to maintain this area and may
result in enhancement of the land.

+ Social

The road is public land and does provide public access. There is no
formed walkway along this road and the future needs of this land within
a growing urban area are not fully known. The benefits of retaining this
land for future public use does provide the community with options
should future needs be identified. Alternatively the road could be
closed and consolidated with the adjoining private land and therefore
would not be available for public use.

+ Economic
The recommendations seek to support efficient land management
principles. The options reflect the outcomes of retaining the land in
public ownership and the inherent costs of maintenance or to close
and sell the road and relieve the public cost burden.

Legal / Resource / Financial Implications

All road closing fees and costs are met by the applicant. The application
processing is undertaken by Council and Crown Lands and upon closure the
road would vest in the Council. There are no financial implications for Council
if the road closing process is the preferred option.

The retention of the road as public land will require a future commitment from
Council.

There may be financial implications and liability for Council to maintain this
area through a weed/tree management program and to clean up any illegal
dumping.

At present, the land is partly maintained by the adjoining residents.
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11.4 Road Closing - Henderson Lane, Lennox Head (Review)

11.2 Road Closing - Henderson Lane

Consultation

The road closing request has been lodged with Council as the roads authority
for this section of road. The interested Kell Mather Drive residents have
lodged a single request for the section of road to be closed.

The EPIQ development is not part of the request and has provided a response
to the proposal as discussed previously in the report.

If Council supports the road closure, Council will undertake the necessary
advertising and consultation as part of the road closing process prior to a road
closing application being lodged with Crown Lands.

Options

1. That Council supports the request for a road closing application to proceed
for part of the former Henderson Lane adjacent to 37, 40, 42, 44 and 46
Kell Mather Drive at Lennox Head.

The advantage of this option is to ensure the Council does not have any
future liability attached to this unnecessary section of road. It also allows
for the adjoining land owners to proceed with the road closing application
and, if approved, consolidate the closed road with their adjoining
properties. This may well be the most efficient and best use of the land
and therefore be a preferred outcome for the adjeining landowners and the
community.

2. That Council opposes the request for a road closing application to proceed
for part of the former Henderson Lane adjacent to 37, 40, 42, 44 and 46
Kell Mather Drive at Lennox Head.

The advantage with retaining this section of public road is it remains in
public ownership and it can be used for future community access or public
infrastructure. There are financial implications to provide ongoing
maintenance for the land should Council wish to retain this section of road.

While option one is most likely to be the preferred way to manage this land in
the long term, option two is recommended, at this point in time, having regard
to the previously arranged access requirements for the Epig development and
the advice from Council’'s Strategic and Community Facilities Group discussed
in the report.

RECOMMENDATION

That Council declines the request for a road closing application to proceed for

part of the former Henderson Lane adjacent to 37, 40, 42, 44 and 46

Kell Mather Drive at Lennox Head, for the reasons outlined in this report.
Attachment(s)

1.  Henderson Lane Aerial Diagram
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11.5 Road Closing - Public Road in Henderson Lane, Lennox Head
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11.3 Notice of Motion - Council Owned Henderson Land

11.5 Road Closing - Public Road in Henderson Lane, Lennox Head

Fila Ret: Hendersor Lane

Reply to: Ballina Shire Council. FO Box 450, BALLINA NSW 2478

or Email: council@baliina. nsw.gov.au

Commerts on Proposed Road Closure

Dear SirfMadam
41 We wish to provide my / our apinion in relation (o the proposed road closuras,
A W
o e in Favoun of the moad Closans
OR

L Objeet to ¢locure of the following roads for the reacons noted below.

SIGNED . jtg‘\(\k,:;-w;tk e&lm‘-t

If signing on behalf of 8 Company please add Company litle.(E.G., Diracior)
ABN/Company seal

oare: T /10]30:5.

Contact Uetails: )
Nare. . edec v Lo Daneit HOE reif pMather Dirie.
Home! . OYATY 2 Bl _F?u‘aj.'_n.. :

Mabile: 0 4ip6a7 243 feler

PLEASE RETURN THIS PAGE TD BALLINA SHIRE COUNCIL WITHIN 28 DAYS

<0 chery street, po box 450, cellina ngw 2478
11300 B04 444 & council@ball ria.nsw.gav.au w balina.nsw.gor.au abn 539 23 B8T 209
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11.5 Road Closing - Public Road in Henderson Lane, Lennox Head

Filg Ref; Henderzon -ane

Reply 07 Ballina Shire Councll, PO Box 450, EAL_INA NS#N 2473

or Email: council@balina.nsw.gov.au

Comments on Proposed Road Closure

Deer SirMadam
| 1\ wish tn pravide my / geff apinion in relation o the proposed road closures

7%
\_/:rs in favour of the rosd closure

OR
1 Cbject ta closure of the: following roads for lhe reasons noled elow,

SIGNED /{‘Ct‘f"

I signing on behaif of a Company please add Company Ifle.(E.G., Director)
ABN/Company seal

Contact Dotallg;

Name: . /)m Fﬂ""”"z
Home: ... O> bl €758

Moblle, e S L 3 2 QT D

PLEASE RETURN THIS PAGE TO BALLINA SHIRE COURNCIL WITHIN 28 DAYS

40 cherry street. po box 450, balina new 2478
£ 1200 0G4 444 & ceunci@ballira.nswigov.au w ballinarswyov.as abn 538 28 BAT 568
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11.5

Road Closing - Public Road in Henderson Lane, Lennox Head

David Kelly

From: Zallina Shire Council

Sent Thursday, ~ & Octobar 2013 218 PV

Te: Civil Secretary Mal

Subject: FW: Doc Na; 18/72817 Proposed road clesure Henderson's Lane

ballina.nsw gov.au | discoverballina.com
p: 1300 364 444 | F: D2 6586 7035

Thie 2mail and any files transmitted with it are cenfidential and intendad solely for the use of the incividual or 2ntity
to whom they are addressed. f you have received this email in s please pass it on withe intended rweipient in s
original ferm, or contact the Ballina Skire Council. Oginicns, canclusions and other infarmation containcd within this
message that do not relate to afficial Council business are those of the incivicual sender, and shall b2 understood as
oeing neither given nor endorsed by the Ballina Shirz Council.

-—-0riginal Message--—-

Fram: luke russell [mailto: uiker@ live com.au]

Sent: Thursday, 18 October 2018 12:20 PM

To: Ballina Shire Council

Subject: Doc No 18/72517 Proposed read closure Henderson's Lane

I ermailing in regards to a letter that we received sbout the proposed road clus ng - perL of furrmer Henderson's
Lane, Lennox Head.

I"nar in favaur of the road closure but was wandering what will he done with the land once the road is closed 7
WiIIlit be so d or remain council property?

Will it be turned into 2 restriction on use, vegetatior buffer and trees planted similar ta the western side of
Hendersan Lane?

Ragards
Luke Russell

This emeil has been scanned by the Symantec Email Security.cloud service.
For more information please wisit
hitp.//scannail.Lrustwave.con?e=49918d=5eHH 24 Ne |42 wCZYDm
2fwwwit2esyme nteecloud¥ 2ecom

Flyz1bgfuwllckQWivAiKPAR u=h11p%3a%2 1%
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11.5 Road Closing - Public Road in Henderson Lane, Lennox Head

File Sef: Henderson Lang

Baliina Shire Council
PO Box 450, BALLINA NSW 2478

Comments on Proposed Road Closure

Dear SivMzdam
INWVe wish o provide myfour apinion in elation to the proposed rcad closures
1Ve:
Are in favor of the road cloaurs
OR

0 Objzet o cosure of e Tolowing mels for e essons ot Dedow

SIGNED: ....0.,... 5.0 / 5 {Lj?v{/‘//

If signing on bahalf nf a Gompany pleasa add Company ttle (E G, Cirector)
ABN/Company eeal

DATE I'S/@l/l% -
Ganlact Details:

moote: . QHIBEBE. ALY e

PLEASE RETURN THESE PAGES TO BALLINA SHIRE COUNCIL WITHIN 23 DAYS
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11.5

Road Closing - Public Road in Henderson Lane, Lennox Head

Dﬁui(i\ e (l\j

File Ref: Hendersan Lane

2 F
Manages” ahnd “i f:’:L

Ballina $re Councll = B

PO Box 450, BALLINA NSYY 2476 Pimﬂﬂ "\-3

Commenis on Propnsed Read Closure

Dear SirMadam
InAje wisT £ provide myfour opirion in relaten to the proposed road clasures,
IAVe
i Are in favour of the road closure
OR e
N Object ko closure of the follewing roacs for tha fessons noted below,

wo fll Jornett toen

If signing on behelf of @ Campany p?base add Company lite (E.G., Direclor)
ABN/Company seal

DATE: ... _37/"['1 g .
Contact Details:

Horme: ...
Mobhile: ... &0

SR YSCaR [ ey A g3

PLEASE RETURN THESE PAGES TO BALLINA SHIRE COUNCIL WITHIN 28 DAYS
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11.5 Road Closing - Public Road in Henderson Lane, Lennox Head

File Ref: . Henderson Lane

Reply to: Baliina Shire Council, PO Box 450, BALLINA NSW 2478

or Email: council@ballina. new.gov.au

Comments on Proposed Road Closure

Dear SivYadam
| f W wish lo provide my / our apinian in relation to the proposed road closuree,
| We: T
m Ase in Favow of the road cosures
OR
d Object ta clasure of the following roads for the reasons noted below.

We  opudh Yo kﬁﬂ(?‘fp‘a— roadl  open oo a

g{.&m‘_—ﬂﬁ_@}ﬁ 1o foon oul  mese I'm[)cfdﬂﬂ‘!‘a

oue \wes ab meddbos Dive, 1 b
up  ow 431—0-1\& Al en hwn DN‘T'\ car\r%rq

coectrot \r\Q\.P and she’ can hak

o S, CX.I‘.LE. Ve ETSA o

_-{:P\Ldr mwﬁm
. £ JUmC\

If signing cn behall of a Company pfease adc Oornpany hﬂe (EG., Dummr)
ABN/Compary seal

paTE 020 10 &

Contact Detals:
Name:.

Home: .

Mobila: ... uq.SJS 77?.84—

PLEASE RETURN THIS PAGE TO BALLINA SHIRE GOUNGIL WITHIN 28 DAYS

40 shemry sraat. po box 450, Dallina nsw 2478
£4300 864 444 & counal@balling New.gov 3L w balline nsw.gov.ay abn 339 26 BAT 388
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11.5 Road Closing - Public Road in Henderson Lane, Lennox Head

David Kelly

From: Jeff johnson < johnsonS939@yahoa.cam »
Sent: Manday, & Oclaber 2018 443 PM

To: Ballina Shire Councl

Subject: Henderson Lane

Fallow Up Flag: Follow up

Flag Status: Lompleted

Dear Council

cc David Kelly

re Proposzd Road Closing - Henderson Lare.

V/e wish to lodge our objection to the croposec road closure as we bought our land specifizal y
because it had the reserve at the back and could provide not anly a ouffar to the housee behind
but alan as an access way

It would be our prefarence for Council to recuirs the reserve/roac’ to be planted fo increase the
wildlife corridor/buffer.

In the event that it is Council's decision to offer this land for sale we would like to know what it
would cosl o purchase il.

If this submission could bz acknowledged and the propesed price for the land benind our propary
that woule be appreciated.

Kind regards,
Jeff

This email has been scannec by the Symantec Email Security.cloud service.
For mere information please visit hitp://www.symanteceloud.com
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11.5 Road Closing - Public Road in Henderson Lane, Lennox Head

David Kelly

From: Jared Alexznder <jaredalexanzer72@yahoocom.au>
Sent Menday, 15 October 2018 1151 AM

To: Hallina Shire Coundal

Subject: Froposed Henderson Lare Clusume

Att: Davd Kelly

In general | do nol objest fo the closure of Henderson Lane, —ennox Head. | do hawevar have a cencern that | would
like considersd.

| em a property owner on the new'y sreatcd Scaawel Cres. Ae Im sure you ars well awars there iz 8 10m "Littoral
Rain Forest Zone' at the rear of our progerlies. This LRZ shares a bourdary wih the parcel o land in question, If this
land Is divided up and sold whioh by the way | also have no objection to, and the new owner wishas 1o consiruct a
fenge or our common boundary, then | will be respeonsiola for half of the cast, Uncer normal circumsiances this would
be fair but 38 these are not normal circumstanca | think it would be unreaconable. Bacause it is not parmesible to
extend cur side Joundery fences across ihe LRZ we are eft with no gther option than building a fence 10m away from
the raar boL.ndary 1o contain o.r childran and patz. | have [ong since marde my paaca with 1nis restriction on my
proparty, but | think having 1o share the cosie for @ secend fence s unacceptable. Maybe the councll would 1Ko to
snare tha cosl with the prospestive new landowners or perhaps bulld one kefore selling.(just saying)

I look forwzard lo hearing councils decision on this rmatter.
Regards,
Jared Alexander

Tz
48 Seaswel Cres
Lannox Head

Current address
7/33-37 Ballina St
Lznnox Head
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