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From: Marelle Hayter [rellydesigns @ internode on.net]
Sent: Wednesday, 6 January 2010 1:56;52 PM

To: Balling Shire Council

Subject: Subrmizsion o Council file reference DA 20100216

Submission to Council file reference DA 2010/216

Paunl B Gray Architect Py Lid
Lot 117 P 8574966

Pacific Highway,

Wesl Ballina

Gih Jannary, 2010

How much more permanent damage from landfill blockages has the Tintenbar Walley got to contend
with, T can s6ll show dead pastures oo my farm left by floodwater backups of two years ago.

The reazons that I cited in my previoos submission o council (see below) regarding the Coendon
Croup DF are exactly the same for this adjacent development proposal.

The Emigrant Creek floodplain worked guite well in its first one hundred vears of white settlement,
Buildings dotied the Tintenbar %alley as vnimpeded foodwaters Aowed quickly down {o Ballina on
their shott journey o the sea.

Then began the valleys destruction with irvesponsible landfill developments that continue right np to
this very day. The valleys flow is virtually severed, sending floodwater repercussions right up the
Tintenbar valley, so serions, that residents are now bormbarded with SES flood evacuation plans and
rescne procedures never before needed in the history of the valley,

Of seticus concern is the piles of landholder informarion submitted throvghout the vears and
overrnled in favour of this fiasco with some of the worat mmistakes carried out in recent times.

Someone must be held acconntable?

With my property in ruins and my life ac stake why would [ or anyone else with claims to a proper
flood study, condene further landfill projects that destroy the valley.

Tobm Hayter
Tintenkbar

The same objections were previcoonsly submitied to Conncil in reference ta
DA 2007685

The Condon Group Ballina/Balling Walerways Py Lid

Lot 11 DP 1011575

Pacific Highway,

West Ballina NSW 2478

Receipt was acknowledged 11 December 2009 and allocated document number 1445676,
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Newton Denny Chapelle

CONSULTING SURVEYORS & PLANNERS

Date: 19 November 2009
Our Ref: 09,4490

General Manager G )
Ballina Shire Council oot SN
DX 27789
BALLINA DGC b e s . i aas

Batch NO:......coiiiioaeiacciaienennan

Attention: Mr Andrew Smith

Dear Sir,

Re: Development Application 2010/2186
Lot 117 DP 857966 - Pacific Highway, Ballina. N
Further to Council's letter of 23" October 2009 to the Applicant Paul R Gary Architect Pty Ltd,
the proponent has sought advice from McCartney Young Lawyers in respect to the matters
raised in Council’s letter pertaining to the permissibility of the development.

A copy of the legal advice prepared by Michael Young of McCartney Young Lawyers is attached
for your perusal.

Based on the advice from McCartney Young Lawyers, we submit the Development Application
as lodged may be considered as a permissible land use within the 2(a) Living Area zone and as
such respectfully seek Council's agreement to exhibit the Development Application to permit
the progression of the assessment process.

We note Council may wish to receive further information addressing specifically the zone
objectives to accompany the already lodged documentation prior to exhibition. This

documentation will be prepared upon Council’s review and acceptance of the attached legal
advice.

N
Should you have any questions, please do not hesitate contacting Damian Chapelle of this
office.

Yours sincerely,
NEWTON DENNY CHAPELLE

IAN CHAPELLE
Town Planner. BTP CPP.

.loo-ﬂNEMTﬂN:;s..-m-sA_ mmammulsm DAMIAN CHAPELLE 2 CPP
s Suite 1.:31 Carringtor B&1138L‘s’nclth\N
Phone (02) 6622 1011 Fax [O2) 6622 4CBB DX7779 Lismore  Emasil office@newtondennychapelle.com.au
Also et: Cassino Court, '|I:DBarkat-mﬂeslmNSWE47O Phane/Fax (02) 6662 5000
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Directors: Michelle McCartney & Michael Young

Our Ref: MY:20090385
Your Ref:

19 November 2009

Mr Rick Hyde
85 Reif Street
FLINDERS VIEW QLD 4305

Dear Rick

Development Application Lodged by Newton Denny Chapelie on Behalf of R Hyde
Proposed Bulky Goods Retail Facility
Property: Lot 117, DP857966 - Pacific Highway, Ballina

Instructions

A development application has been lodged by Newton Denny Chapelle (NDC) with
Ballina Shire Council (Council). You have an interest in the land to which the DA relates
(Lot 117 DP 857966 (the Land)). The Statement of Environmental Effects (SEE) (lodged
with the DA) seeks consent for the following development:

“Consent is sought for the construction of a bulky goods retail facility comprising
2,833m2 of gross floor area, 81 car spaces, advertising signage, earthworks,
stormwater management, boundary fencing and landscaping.”

By reference to page 7 of the SEE the development is further described as "2 separate
free standing buildings containing 4 tenancy areas for bulky goods retail and food shop
(tenancy 1 - bait & tackle, tenancy 2 — food premises).”

The development is to be undertaken on the Pacific Highway, West Ballina. The
adjoining development on the Highway includes the Caltex road service facility (petrol
station). Previous consents for the Land include Motel, Motor Showrooms and car repair
stations.

I am instructed that the retailing that will occur on site is related to outdoor leisure and
recreation. Fishing rods, tackle and bait will be sold, together with a variety of other
large items associated with outdoor leisure including boat motors, canoes, kayaks and
the like.

1 am instructed that recently Mr Andrew Smith of Council contacted Mr Damian Chapelie
(NDC) and advised that he was of the opinion that the development sought consent for
the purposes of a “shop”, being a use that is particularly identified in the Objectives of
the 2(a) zone.

Level 1 85 Tamar Street Ballina NSW | PO Box 183 Ballina NSW 2478
Phone: 02 6683 5566 | DX 27660 BALLINA | Fax 02 6683 5544
Email: info@my-lawyers.com.au | Web: www.my-lawyers.com.au
McCartney Young Lawyers Pty Limited incorporated legal practice
ABN: 66 134 784 062
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The Objectives (clause 9, 2(a) zone, 1 (A)(b)) are phrased so that development that is
“an essential land use within the urban living area”, is permissible in the 2(a) zone; such
development does “not include[e] a shop”.

Having regard to the instructions noted above you have sought my advice in relation to
the DA and in particular whether the DA seeks consent for a purpose for which consent
can be granted.

Summary of Advice

Having regard to the relevant law, and the locality in which the development is proposed
to be undertaken, I am of the opinion that the DA seeks consent for a development that
is permissible on the Land.

The Legislation & Identifying the Difficulty

Any development application lodged with Council seeks, in very broad terms, to use land
for a particular purpose. To determine whether development can be undertaken for a
particular purpose in a particular zone, regard must be had to the “Development Control
Table” in clause 9 of the Ballina LEP (and the Table relevant to the 2(a) zone is
reproduced at the end of its letter).

The DA proposes to use the Land for the purpose of “bulky goods retailing” in the 2(a)
zone. That is, the DA characteriscs the development as being for the purposes of “bulky
goods retailing”.

The Ballina LEP does not define “bulky goods retailing” for the purposes of the LEP.
However, clause 27 of the Ballina LEP recognises “bulky goods retailing” (that clause
applies to land within Zone 4 and land referred to in Schedule 4). Development for
“bulky goods retailing” can be undertaken on the Land because it is a use that is
permissible in the zone: any use not nominated in Items 2, 4 or 5 (of the Table to cls 9
of the LEP as it applies to the 2(a) zone) can be undertaken with consent.

The Ballina LEP adopts the “Model Provisions”, Including the definition of a “shop”.
Furthermore, pursuant to the Model Provisions, there are a number of other types of
retailing activities which can be pursued as development — or use of land — that should
not be characterised as a “shop”. This is because “shop” will only characterise or define
a retail use that is not otherwise specifically defined in the Model Provisions. Other
retailing that is specifically defined in the Model Provisions includes “refreshment rooms”
and “general store”.

On the basis of the LEP and the Model Provisions, the use of the Land for the purposes of
a “food store” is a use permissible in the zone and consent can be granted to that use.

If the development the subject of the DA was to be characterised as being for the
purposes of a shop, then that development is actually permissible in the 2(a) zone.
Clause 9 specifically permits development for the purposes of a shop (Item 4 in the
controls on the 2(a) zone as set out in cls. 9 of the LEP). It is the “Objectives” that
suggest that such development is not permissible.

Pursuant to clause 9(7) of the LEP, Council cannot grant consent to the development
unless the development is consistent with the objectives of the zone.
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The legal matrix created by the Ballina LEP gives rise to confusion as to what type of
retailing (other than a “general store”) might be permissible in the 2(a) zone.

Consideration of the Issues — Why the DA is Permissible as a “Shop”

The SEE highlights the context in which the development is proposed. The Land has
frontage to the Pacific Highway and adjoins commercial development that also fronts the
Highway. Residential development is “at the rear” of the Land. Previous consents for
the Land permitted development that is not residential (tourist development; motor
showrooms (a form of retailing; see the definitions in the Model Provisions) and
associated car repair stations).

The Land exists in a highway locality that is not residential in nature. Consent has
previously been granted by Council to use the Land for purposes which might in another
locality be considered as incompatible with a residential use (notwithstanding the
zoning). (In this respect, use of the land for the purpose of “bulky goods retailing” may
be no more or less intrusive in the residential zone than these other uses.)

With these background observations in mind I make the following comments:

1. As noted “shops” are singled out in the Objectives to the 2(a) zone as
“development which is [not] considered by the Council to be on essential land use
within the urban living area”. However the development that is expressly
permissible in the zone includes development for the purposes of a “shop”.
Clause 9 of the Ballina LEP could have prohibited development for a shop {but still
made development for the purposes of a general store permissible) but it does
not. So how can this confusion in permissibility be resolved? 1 suggest that in
the course of the merit assessment of a development application seeking consent
to use land zoned 2(a) for the purposes of a shop (which is a permissible use),
the development must be assessed against the Objectives of the zone. That is,
Council cannot simply point to the words in the “Objectives” of the zone and
refuse the DA. Council must make an assessment of the development against the
Objectives.

2. in this respect, there is authority on how the Objectives of the zone are to be
applied when assessing the development.

“The proper approach to the question of consistency with the zone
objectives is now well settled. The guiding principle is that a development
wiil be generally consistent with the zone objectives if it is not antipathetic
to them. It is not necessary to show that the development promotes or is
ancillary to those objectives, nor even that it is incompatible (Schaffer
Corporation Ltd v Hawkesbury City Council (1992) 77 LGRA 21 at 27).”

(Peariman J, ADI Limited v Hawkesbury City Council (2000) 110 LGERA
406 at para 26)

3. Furthermore, there Is authority on how the permissibility of the use is to be given
weight when determining competing clauses in the relevant planning law.

“In the ordinary course, where by its zoning land has been identified as
generally suitable for a particular purpose, weight must be given to that
zoning in the resolution of a dispute as to the appropriate development
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of any site. Although the fact that a particular use may be permissible is
a neutral factor, planning decisions must generally reflect an assumption
that, in some form, development which is consistent with the zoning will
be permitted. The more specific the zoning and the more confined the
range of permissible uses, the greater the weight which must be
attributed to achieving the objects of the planning instrument which the
zoning reflects. Part 3 of the EP&A Act provides complex provisions
involving extensive public participation directed towards determining the
nature and intensity of development which may be appropriate on any
site. If the zoning is not given weight, the integrity of the planning
process provided by the legislation would be seriously threatened.

In most cases it can be expected that the court will approve an
application to use a site for a purpose for which it is zoned, provided of
course the design of the project results in acceptable environmental
impacts.

{(McClellan CJ, BGP Properties Pty Ltd v Lake Macquarie City Council (2004)
138 LGERA 237 at paras 117-118; cited by Biscoe J and Tuor C in
Addenbrooke Pty Ltd v Woollahra Municipal Council, [2008] NSWLEC 190
at para 52)

Therefore the permissibility of the development, for the purposes of a “shop”,
should be acknowledged by Council. It will then be a matter for reports - and the
opinion of the consent authority — to determine whether the development is “not
antipathetic” to the Objectives of the zone. In this respect, the design of the
development and its overall merits will be extremely relevant.

The SEE prepared by Damian Chapelle demonstrates how, given the locality of
the subject land, the development is “not antipathetic” to the objectives. It is
appropriate that this assessment be undertaken by a planner. However I note the
following on the relevant Objectives:

(a) The Objectives (A(a)) require the consent authority to consider
development that is ancfilary to housing — together with the “scale, type”
etc of the development and whether the development Is “compatible with
the character and amenity of the surrounding residential area”. That is,
the “Pacific Highway context” ought to be considered as the surrounding
area and given particular weight.

{b) The Objectives (A(b)) require the consent authority to consider
development that is “an essential land use within the urban living area”. It
is unclear to me as to why a “heliport” (for example) might be a more
essential land use within the urban living area, rather than a shop, and
therefore why it is that a shop is singled out in the Objectives to the 2(a)
zone. It can certainly be argued that: the type of bulky goods retailing
proposed for the Land (fishing, outdoor leisure etc); the location of the
Land on the Highway near access points to the Richmond River; and the
opportunity to add to the “*enjoyment of life” for people living in Ballina; all
suggest that the development is not antipathetic to the Objectives.
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Consideration of the Issues — Why the DA is Permissible for “Bulky Goods
Retailing”

On the basis of the matters noted above, I believe that even if your development is
characterised as being for the purposes of a “shop”, consent can be granted. However, 1
draw attention to these additional arguments relevant to the characterisation to the
development as being for the purposes of “bulky goods retailing”.

1. The use of the broad term “shop” does not recognise a number of other retailing
activities which may be permissible in the 2(a) zone having regard to:

{(a) The existing provisions of the Ballina LEP; and
(b) Planning law generally.

2. I have noted that the Ballina LEP adopts the “Modei Provisions™ which identify and
define development for the purposes of a variety of uses, including a “refreshment
room”. Development for that purpose, as a separate retail type activity, can be
undertaken in the 2(a) zone (because it is not prohibited use). In this respect the
food premises as proposed in the DA are permissible. 1In this respectI have had
regard to:

(a) The decision of Justice Lloyd in Grace & Anor v Thomas Street Café Pty Ltd
(unreported, [2006] NSWLEC 547, 4 October 2006) where use of premises
for the purposes of a “milk bar” was a use that fell within the broad
definition of “refreshment room” (within an existing use rights case).

(b) I have also had regard to the Standard Instrument which defines “food and
drink premises” in a manner consistent with “refreshment rooms” -
although it is a broader definition of “refreshment rooms” than that
provided for in the Model Provisions.

3. The “Standard Instrument — Principal Local Environmental Plan” was gazetted on
31 March 2006 and is known as the LEP Lemplate. The Standard Instrument
provides a definition for different types of retail development”. In addition to
“food premises” — as noted above — the Standard Instrument provides definitions
of other retailing uses (including bulky goods premises, neighbourhood shop,
retail premises, takeaway food and drink premises).

Having regard to the way planning law is developing with respect to the
identification of uses under an LEP, it is not helpful to simply think of the current
development as a “shop”. Similarly the range of development that might be
permissible in the 2(a) zone, being development for the purpose of retailing, must
have regard to the different types of retailing that are now recog nised at planning
law and that are now recorded in the Standard Instrument.

4. Mr Chapelle has described the development as being for the purposes of a “bulky
goods retail facility”. In clause 27 of the LEP, “bulky goods” are defined for the
purposes of that clause (“large goods which are, in the opinion of the council, of
such a size and shape as to require [both] a large area for handling, storage or
display and easy and direct vehicular access to enable the goods to be collected
by customers after sale”). The definition of “bulky goods premises” in the
Standard Instrument is similar. A development application seeking consent to
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use land for the purpose of “bulky goods premises” should be considered as
development for something other than a “shop”.

5. In so far as the development may seek consent for a use that is not specifically
identified in the 2(a) zone; and use of the land for the purposes of a “refreshment
room” or “bulky goods premises” are not specifically identified; then development
for those purposes is permissible pursuant to Item 3 of the 2(a) zone (Table to
cls. 9) as they are innominate uses. That is, the development is not for the
purpose of a brothel (*Item 5 Prohibited”); it is not development for the purposes
of a shop (“Objectives”); and the development does not otherwise fall within any
of the other categories specifically listed in the 2(a) zone.

Conclusion

Having regard to the matters noted above, the DA should proceed to be assessed by
Council. Consent is sought for a development that is permissibie in the zone.

OFf course, the Objectives must be addressed, and that is a matter about which further
advice can be taken from Mr Chapelle. On the assumption that the Objectives can be
satisfied — and the merit issues associated with the development can be addressed -
then Council can proceed to grant consent.

Yours faithfully
/&é ")

Michael Young
Direct Line: 02 6683 5560
michael@my-lawyers.com.au
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Extract From Clause 9 of the Ballina LEP — Table
Zone No 2 (a) Living Area Zone
1 Objectives of zone
A The primary objectives are:

(a) to regulate the subdivision and use of land to permit housing
and ancillary development where the scale, type and traffic
generating characteristics of the ancillary development are
compatible with the character and amenity of the
surrounding residential area,

(b) to permit development which is considered by the council to
be an essential land use within the urban living area, but not
including a shop (other than a general store), and

(c) to allow detailed provision to be made, by means of a
development control plan, to set aside specific areas within
the zone for varying housing densities as well as other
associated urban and tourist facilities.

B The secondary objective is to allow a variety of housing types and
designs and to encourage greater visual amenity by requiring site
landscaping.

C The exception to these objectives is development of land within
this zone for public works and services, outsider the parameters
specified in the primary objectives.

2 Without development consent
Nil.
3 only with development consent

Any purpose other than a purpose specified In item 2, 4 or 5.
4 Advertised development—only with development consesnt

Building identification signs; bulk stores; bus depots; bus stations;
business identification signs; car repair stations; commercial premises;
helipads; heliports; industries (other than home industries); junk yards;
liquid fuel depots; mineral sand mining; mines; motor showrooms;
roadside stalls; shops; stock and sale yards; stock homes; transport
terminals; warehouses.

5 Prohibited development

Brothels.
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—NEES—
Newton Denny Chapelle

COMSULTING SUAVEYDRS & PLAMNERS

Date: B" Spril 2010
Cur Ref: 08,7440

Genaral Managear
Ballina Shirae Council
DX 27 7E8
BaALLIRA

Atbentiorn: MNe Lachlan S

Dear Sir,

Re: Development Application 2010/, 218
Lot 117 DF BE57866 - Pacific Highway, West Ballina.

MNewbon Daenny Chapellas in association with McCartney Young Lawyers have bean requastad by
the appliq_‘.ar.l;., Pl Erq;y Architect, Lo address Council’s information requestc dated 14 January
2010 in specific regard to the applicetion of the 2[a] Living Area zone objectives Lo dhe
proposad developmeant and ascondly the amenity impactse on adjoining development from the
proposal.

1. Consistency with Zone DObjectives

Requirements of the Ballina LEP
Clausa B[7] of the Saiine Locsd Ernvraormanea! Fiarr 18987 is in the following terms:

“Except a5 othervwses prowded By svs plan, Bhe Gowncil sfiall rioE greseid cons@nt o L
CAECTWRG L develaoerient an jand o wiiel Bhis plan aoplies wess e carrwing out of
e develporment Bs o corrsiShernt welh  Lire olyecbrees of Bhe Zorne within . witieh the
dEvelarant is supposad b0 e carried ook ”

Wa submit it is claar from the decided cases cthat @ clause such as BF) s a precondition Lo
tha esxercise of the power to grant consant. That is, Council must consider whathear tha
development satisfies the "Objectives” belfors it procesds to otherwise consider the ments of
tha devalopment and whethaer it warrants consent,  MoCartnoay Young Lavwyers who have
aumisted in the dralting of chis reply have noted Franklins Lid v Pancith Gty Cowncid and Anor
[1989] NEWWTA 134 st [1E] and [PE] in supporting this position.

SOHM MEVITOMN o, Sy it don TORY DEMNPMY 8 tore fioml 8000 A DARSIGA CHAPELLE nw cse
€IFfcn: Sicn 1. A7 Carcingten Stoank, Lismors, Postsl Addrems: PO Box 1758 Lisnmor JEW 2450
Phonm (D8 BEID 1071 Fae (O8] SEEF ADEE D778 Lismors Bmisll office @ nsaconcdnnnychapalis. com. s
Alen wt Ceaninn Cours, 100 Mackar Blasel, Casea BRSO 2EAT0 PlonesFan (03] SEES GOO0O
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The Ballina LEF stipuates a number of objectives to tha 2[a] living area zone:

T Objectivas of zone

A The primary ofyectives arg!

fat Lo regivate the subdivision and use of fand o permid housing
and ancifary developrment where Che soale, tyoe snd reific
generating charactarstics of the ancifary develooment &re
cornoatiae vttt Bhe charactar andg arrresiity OF Gre SLrTourTaing
rasidantial aras,

i1 Lrr et developrnent Wiieh s considared by Mhe councit to be
arn ssssngal End wse wikhin the urban deing areas, ot oot
rncfeticng & sioe fother Dhan & genaval stora), sod

fef tr affow dgetaied prowision fo be omade by ormoans of &
devalopment control plan, to sst aside specific arsss wikhin Lhe
Zonag for varwng Rousng densilies &8 wall a5 other associabed
Lirban and tounist Boilities.

= The secondary afyective s to alovw & varety of housing tyoes and designs
ard to sncourage greater weua! armerity by racguiring sibe lanoscapiing.

e The excepbon to these olfectives s develapment of lamd witfun tfvs zone
for pobiic works and senvoss, outsider the parameters specified i the
ogrrary olyectives

For completeness, we note the following add tioral pravisions from the Ballina LEF,

First, the development that is permissinle in the 2[a) Living Area zone [Clausa 83, developmeant
control tabla):

4 Advertised development - only with development consent

Building identthcation signs; bulk stores; bus depots; bus stations, business
identitication signs; car repair stations; commearcial pramisas, helpads, heliports;
indust-ies [other than home industries) junk yards;: liquid fual depobs;, minsra
sand mining;, mines; motor showrooms; rosdside stalls; shops; stock and sale
yards; stock homes; trensport terminals; warehouses

Second, the definition of shops in Clause S of the Ballina LEF [as adopted from the Model
Prov sions and incorporated into the Ballna LEF by Clause 6]

‘shop" maars a bulding or pizce used for Bhe purpose of selirg, axposing or offerng
for sate by retsd goods, merchandise or mmabenals, but does ot include a buiiding or
Dlace ssewhere specificaly defined in bhis clause a buwiding or place used for a
DLnposs efsewhiere specdically delined i this clauss.

Third, | nota thae dafinition of “genars| store” [again as adopted from the Model Provigions]:

‘general store” means & shop used for the sate Gy retal of general merchandise and
witnicly rmay incivde the facilities of & post office

To return to the Objectives, it is the opinion of McCartmney Young Lawyers objective "C" is nok
relevant to tha currant development. Furthermore, McoCartney Young Lawyears query Council's
view that the development is thought to be inconsistent with a number of other Objectives
specified in the 2{a) zone. For example Council is satisfied that tha objectve of "encolraging
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greater visual amenity by requiring site landsceping” can be satsfied by the development
[Dhjective B).

It is only Objective "A[R]" that is said by Council to be problematic; and that Objective “A[R]" is
anly problematic in circumstances wheare Council seeks to exclude a “shop” from the type of
development which 1s "an essential land use within the urban lving area”.

The position is further complicated by the fact that the Objectives of the zone, in =0 far as
development for the purposes of a shop is said Eo be incompatible with Dbjective Alb], is
developmeant that is permissible in the zone for thet very purpose,

Consistency with Zone Objectives
There are a number of planning arguments in support of the proposition that the development
s consistent with the Objectives of the zone, including Objective "Afb]"

=  The West Balina locality fronting the Pacific Highway comprises a mix of tourism,
motor retailing, retal premisas and trade orientatad devalopmeants and in this contest,
the proposal is considered to be a compatible use whan regard s made Lo the scalbe,
ype and traffic gerneration of adjoinirg land uses fronting the Pacific Highway.

=  The character of the localicy has been established through the aexisting land uses and
associated built form fronting the Pacific Highway, [t is recognised the 2[(a) Living area
zaned lands which front the Highway have a low and undesirable residential amenity
dua primarily to traffc noise, benca Council has historically approved 8 wveriety of
commarcial land uses which have therefore established both the land use and built
form character for this precnct. € s submitted the proposed devalopment s
compatille with the built form and lard uses which front the Pacific Highwway.

= The natura of the tanancies ara such that they reguira a lerger araa to handle the bulk
supply ar larger items which typically are not capable of being operatad within a typical
pramisas which axist in Wast Balina Shopping Complax or the Ballina CEO.

=  Residential devalopmeant and associated population within West Ballina has increased
since tha introduction of the Balline LEF 1287 and as a result increasad demand for
retail development which is accessible to the residants is considered to be a desiraed
cutcome. Tha development is considerad to be ancillary to the surrounding residential
area as evidenced in Council approving other commearcial developments fronung tha
Pacific Highway between Horizon Drive and Barlow Lane,

In detarmining whether the development s consistent with the zone objectives, wea highlight
advice from MoCartney Young Lawyers which states Councill do not need to be satistied that
the dewelopment promotes the cobhectives of the zone: it need only be satisfied that the
devaelopment is not antipathetic to the ohjectives of the zone [(Schsffer Conooration Lod v
Hawdesbury Oy Councd [18892] 77 LGRA 21 at 27

It is further noted tha Oralt Comprehensve LEP provides for the adoption of the 55 = s
—oae over the subject land extanding to adjoining lands through to Barlow Lane, Council has
identified a commercial - business contaxt for this precinct which responds to both the currans
land uses and imporcantly the context in which the lands are located [Le. highway frontage).

The Entarprise zone permits, inter alia, "shops" and larger box retailing (landscape & gardan
supplies; timbear & building supplies] on the land and as such the stratege direction for land
usas on tha site is commansurate with the current planning proposal. The comprehensive LEP
identifies "shaps” as providing grocery, personal care products, clothing, music, homewaras,
stationary and alectrical goods. I is notad thea retail actvities are not to impact the atrength of
exiating centres by limiting retailing, Rowevar, it is noted the zone provides for an underlying
caommearcial land use contexk and associated built form on the subject land.

Ballina Shire Council Ordinary Meeting Attachments
28/04/11 Page 14 of 97



Zone Objective Conclusion

fiie developmernt /5 permissibie

A5 a mattar of construction of the Balina LEP development for the purposes of o shop is
parmissible n the 2[a) zone. The Baliina LEP could have expressly - and only - permitted
development for the purposes of a "general store” in the 2(a) zone but it has not been
structured in this manner. The intention of tha Ballina LEP must be to allow development for
the purposes of a "shop” [as defined) so long as such development otherwise satisfies the
Dbjectives of the zone.

Whether the development setisfies the oljectives of the zone?

MMelartney Young Lawyers have stated that the Objectives provisions of an LEP are the
general provisions that apply to the consideration of development:

"The objectves specified for the various zones, including those specified for tha
residantial 2 zong, are general provisions imposing general standards for appropriata
devaelopmant in tha respective zones, The objectives for each zone provide tha
assanbtial context, togather with any applicable OCP, for the Council's consideration o
every developmant application relating to land in that zone. More particularly, the
ohjectives of the residential 2 zona and the DCP provide the essential context for the
Council's consideration of evary development application relating to land in the
residential 2 zone.”

[ Manly Counci v Hords [2001) 113 LGERA 321 [2001] NSWCA 81 at para [29])

The general context of the objectives must be contrastad with the specific purposes for which
consent can be granted, On that basis, the objectives of the 2[a] zone provide a context which
has been addressed in both this lettar and the Statament of Enviconmeantal Effects which
damonstrate the suitability of the daveloprmeaent when regard is made 1o tha zona objectives.

2. Conservation of NMorth Ooean Shores fnc. v Byron Shire Councll & Ors ([2009] NSWLEC
69; [2009]

Wia note Council's letter of 14 January 2010 raises for consideration the question of whethar

the oroposed development is permissible having regard to the "Objectives” of the 2(a] Living

Aresa zone, The author of Council's letier has made particular reference to the decision of

Preston CJ in Sonssrvation of Morth Ocean Shores e v Byron Shire Councid & Ors [[2003]

MEWLED 65, [20H8] 187 LGERA 52) [CONDS).

The decision reached by Preston Cd in G005 with respect to whether the proposed
deveiopmeant wss consistent with the objectives of the zone, was fundamentally founded on his
Honour's conclusion that the development application sought consent for the purpose of a
"place of assembly": tha DA never sought development consent to construct or use roads and
pedeastrian paths for the punposs of roads, sgriculture or any other purposa which was a
permissible devalopment in the 7[k] habitat zone [GOWVGS[E3]].

It was not chat tha proposed works could not be consistent with the objectives of the zone;
indeed the construction of roads, pedestrian paths and associated infrastructure in the 7[k]
habitat zone s development chat was permissible with consent. However Preston CJ found
that consent for permissible development to carry out that work was not sought in the DA In
this regard the dewelgorment [place of assembly) could never have been consistent with the
abjectives of the zone because the development for which consent was sought was prohibited
in that zone.
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These issues do not arise in this development application. The development for which consant
is sought — & shop = is permissible in the 2[a) Living Area zone. The current proposal is not
detarminad on the basis of whather the development for which conseant is sought has been
correcthy identified in the D& Mor is the matter determined on the basis of whether it s
characterised in a particular way. This matter seeks consent for a shop [a parsicular type of
shop] and that development is permissible in tha zone.

3. Address Clausa S(4)
Comments addressing Clause 8[4] of the Ballina LEP are provide for Council below,

P A develprment sgofication o carry ol develgoment (oot being  designated
devaloorrent referred B0 i swbolaase [ fol shal be accomparhied by s8n
arrrarnantal rosct report wihich cormtains:

a8l g fil description of the develogrment proposed By the development apoication.

COMMENT: This is contained within Section 3 of the Statement of Erwironmental Effects
prapared by Mewton Denmy Chapalle dated October 2008

fof & statarment of the obyectives of the proposed developrment, and how those
ofyectives relzte to the oljectives of the Zone,

COMMENT: Reference should be made to the commeants provided within Section 1 of this
letter,

fef a full description of the existing environrment fkely to be affected by the proposed
development, & carried o,

) fdentifcation and anasfvsis of b ely savironmenta! nteractions betweernr e
proposed development and the envirorment,

el analvsiz of the kaly srbronrmental npact or conseguances of carmang oul the
roposed develoorrent,

COMMEMNT: The development is proposed upon lBnd significantly disturbed through the
previous land uses for a motel and the associated demolition of the buildings in association
with the subsequent approvals for a residential flat developrment and motor showroom.

Accordingly, thera are no environmental impacts associated with natural features on the land.

The development is adjoinaed by commercial development to the weast, commercial caravan
park to the sast and residential development to the north, It is therefore pertinent for the
development to have regard to its integration with the northern residential dwellings and tha
permanent caravan park residents which abut the eastarn boundary, Section 32 of this lether
addresses this matter in greater detail with respect to shadow diagrams and available solar
access, whilst an addendum noise impact assessment will be lodged with Council under
separate cover by the applicant..

[ justifcation of the proposed developrment i tarms ol anvironerental econarmc
i SOCE! Considerations,
COMMENT: The development may be justified in the following ways.

& Emerorvmentsd The development provides for improved stormwater managarmeant
from the land than currantly exists, introduction of planted areas which improves
the landscapa attributes of the development. Reference should be made to
Attschment 11 of the Statemment of Environmental Effects prepared by MNewton
Denny Chapelle dated October 20039.
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=  Eoonomic: The development provides benefits boch during the construction stage
and oparatinnal stages of the development and associated land use. The land is
currently vacant and as such provides no current stimulus to the local economy.
By approving the proposal, the development will provide grester opportunities for
rctailing of larger items that s nobt currcnthy available within the current
commearcial areass of Wet Ballina, strengthens the role of Balling as the retail
centre of the Morth Coast; maintains the retail hierarchy of both the Kerr Street
and River Strest commercial pracincts which are unable to provide this form of
roetail activity.

s Soeval The devaelopnent will provide for the adaptive re-use of a vacant site at the
gareway of Ballina. This will assist in revitalising the urban torm o West Ballines
with graater accessibility to retail and food premises to local residents.

[gf messures fo be faken i compuncion with the proposed development &0 protect
Lo orirannient aend  an assossimont of e el effectiveness of those
MIGESUNES,
COMMENT: Reference should be made tno Attachments 11 & 2 of Staternent of Ervvrorirresnibal
Effacts preparead by Mewton Denny Chapelle dated October 2003 which address, stormwater
management and noise impact amealiorative measures.

SO ary foasibic atornatives Lo tho carryiig out of the proposed dovolooement and
regsons for choosing the Biter, and

COMMENT:; Roelorence s made Lo the Drall Cormprehensve LEP which nominates poerimissible
land uses ailowing land uses which permit retail transactions, however which do not impact the
rctail hicrarchy. To this cnd, based on the nominated permissible land uscs, synorgics oxist
with the current proposal as a development of a larger single tenant for hardware supplies or
white goods is identificd as a permissible land use as no land currontly oxists within the B3
Commercial Cors ares W develop such a facility and as such given this form of retail activiey is
prohibited in the INT General Industriol Zone under the Comprehensive LEP, we submit the
deveiopment will nok impact upon the retail hierarchy of the wo primary resail areas n Kermr
Streat and River Straeel, whilst consobdalting the Wesl Ballins loocality.

j.:..l’ CRATS NGRS ol s vl oYy ok the proposed developrment
COMMENT: The no-go option of not proposing the development will result in the land being
vacant until the comprehensive LEF is gazetted whereby retail land uses for general goods and
hardware pramisas may be developed upon the land, We nole the current GRA could be
proposed and as such the no—go option does not provide any bencfits. as the employment
opporturities and greater accessibility to larger item retailing will have been unreasonably
deferred.

3. Amenity Impact

The project architect has modified cthe proposed builc form to provide greater relief o the
northarn and seastern neighbours. Beferenoe is to he madea to Plans 200917 which illustrates
both the amended design and associated shadow diagranms.

The modified layout of thae castern building provides an increased sotboack of 2.5 melres for tho
north-eastern portion of the site, whilst the northern elevation has been recessed 2.5 metres.

The increased setback and lowering of the built form on the interface with the adjoining
neighhours provides significant reliet to the adjoining properties with respect to the dominance
of tha built form and importanthy on the ability to receive sufficient solar access within both
their place of primary residence and the associated private opon space.
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The plans provided by the project architect detsil the overshadowing for both the current 5.7
metre wall and a reduced wall height of 3 metres. & comparison of the two plans details tha
existing 5.7 metre wall achieves an acceptable level of solar access and that the reduction in
wall haight to 3 metras achieves only 8 minor improvemant to the esstern neighbours. Given
the ormaentation of the site and proposed building alignment the proponent. seeks Council's
acceptance of the current wall height at 5.7 metres.

Wire Lrust this letter adequataly addresses Council's query in regard to safety, security and
crime prevention for the proposed development. Should Council have any guestions regarding
the contents of this letter, pleasse do not hesitate to contact me on (02) 6622 1011,

Yours sinceraly,
DamMiAN CHAPELLE

Dz Clottle.

Town FPlanner. BTP CPP.
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www.maddocks.com.au
DX 10284 Sydney Stock Exchange

By Email And Post

Andrew Smith / Rod Willis

Development Services Manager / Group Manager Regulatory Services
Ballina Shire Council

PO Box 450

BALLINA NSW 2478

Dear Andrew and Rod

Advice regarding permissibility of a shop
Property: Lot 117 DP 857966, Pacific Highway, West Ballina
DA 2010/216

1. Council has requested advice "with regard to the relevant test or criteria in law assessing
whether a proposal is ‘consistent’ with zone objectives in the context of clause 9(7) of the
BLEP. Is it relevant to consider surrounding land uses in the locality of the development site
in ing consistency with objectives?”

2. We set out below our advice in this regard.
Summary of Advice
3. We have summarised below for ease of reference the conclusions of our advice. The

detailed information upon which we rely to provide Coundil with this advice, and the
reasoning leading to these conclusions, is set out in detai) following our summary below.

- The development application must be characterised as a['shop" for the purposes of the
Ballina Local Environmental Plan, and not as a "bulky goods retailer” or as a "general store";

- The development is permissible within the 2(a) — Living Area Zone;

- The ‘'test’ for "consistency" with the objectives of a zone ig that the proposal is not

"antipathetic” to the objectives, and that the objectives provide an “essential context" for the
assessment of a proposal;

- It is usually not relevant to consider surrounding land uses when assessing a proposal's
consistency or otherwise against the objectives of a zonej

= The development application cannot be considered as consistent with objective 1A(b) of the
2(a) — Living Area Zone, given the words "but not a shop (other than a general store)".

Illnlhl‘mo'ﬂm
Maddocks | Celebrating 125 Years in 2010 A:ilidlsd offices around the world through the
[5688675: 7110277_1] Advoc Asia network - www.advocasia.com
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Background and Information Provided

4.

Council has provided us with the following documentation for the purposes of the preparation
of this advice:

(a) Development Application Form for DA 2010/216;

(b) Plans and Elevations;

(c) Aerial locality map;

(d) Email instructions from Lachlan Sims, Town planner dated 24 May 2010;

(e) Extract of Statement of Environmental Effects relating to "Development
Proposal”;

(0] Letter from Newton Denny Chapelle dateL 19 November 2009, attaching
advice prepared by McCartney Young Lawyers; and

(9) Letter from Newton Denny Chapelle dated 6 April 2010.

The development application seeks consent for a "retail development comprising 2833 m2
floor area, carparking for 81 cars, advertising signage, earthworks, stormwater management
works, boundary fencing and landscaping” (see Development Application Form).

The proposed use of the building is described in the development application as "commercial
retail". The development description in the Statement of Environmental Effects expands the
proposal described in the development application form, stating the retail complex includes
"two separate freestanding buildings containing four tenancy areas for bulky goods retail and
food shop [Tenancy 1 — Bait & Tackle, Tenancy 2 — Food Premises]".

The land is located within the 2(a) — Living Area Zone pursuant to the Ballina Local
Environmental Plan 1987 (BLEP). The site is bounded by single dwelling residential
allotments to the north, a caravan park to the east, a former service station development to
the west and a local shopping complex to the south, which is zoned 3- Business.

Characterisation of the Development Application

8.

10.

11,

The Development Application seeks consent for a retail development consisting of two
separate buildings, comprising two bulky goods retail premises, a bait and tackle shop and a
food and drink premises.

The BLEP by operation of clause 6 adopts the Environmental Planning and Assessment
Model Provisions 1980 (Model Provisions) (with some exceptions which are not relevant for
the purposes of this advice). The Model Provisions define "shop” as follows:

a building or place used for the purpose of selling, exposing or offering for sale by retail,
goods, merchandise or maternials, but does not include a building or place elsewhere
specifically defined in this clause, a building or place used for a purpose elsewhere
specifically defined in this clause.

The Model Provisions define "general store" as follows:

a shop used for the sale by retail of general merchandise and which may include the
facilities of a post office.

Neither the Model Provisions nor the BLEP define "bulky goods". "Bulky goods" is defined
specifically in clause 27 of the BLEP for the purposes of that clause, Zone No 4 and the land

[5688675: 7110277_1] page 2
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referred to in Schedule 4. That definition does not inform the definition of "shop” contained
(by adoption) in the BLEP. The discussion by his Honour Justice Bignold in Snowside Pty
Limited v Holroyd City Council [2003] NSWLEC 136, at [87] to [90] (Snowside) makes this
clear, at [90] to[91] his Honour stated:

[90] Moreover the enabling provisions of cl 29 [similar to clause 27 of the BLEP] do not
constitute "bulky goods retail selling" a species of the genus "shop" to be excepted fro (sic)
the genus and consequently the retail selling of bulky goods clearly falls within the ambit and
scope of the adopted definition of "shop".

[91] It follows that there is simply no legitimacy in seeking to translate the very specialised
and restrictive operation of cl 29 into a category of permissible purposes of development
having general application in the LEP.....

12. In our view the development application therefore must relate to a "shop™" as defined by the
BLEP (by adoption of the Model Provisions). Another way to describe this is that "bulky
goods” is a type of "shop" which the definition of "shop" in the BLEP anticipates and
describes. Because "bulky goods” is not otherwise defined, and the definition of shop
addresses the type of use it consists of, it cannot be treated as a separate "undefined" term
in the BLEP.. The decision of his Honour Justice Bignold in Snowside supports this
interpretation.

13. In relation to the definitions of "general store" and "shop" within a local environmental plan,
the observations of his Honour Justice Lloyd in Hastings Co-operative Ltd v Port Macquarie
Hastings Council 167 LGERA 205 (Hastings Co-operative) are helpful. At [36] his Honour
stated:

...the definition of "shop"” in the Dictionary to the Hastings Local Environmental Plan
expressly excludes a "general store” where it is referred to in the table to cl 9....

[37] Under the Hastings Local Environmental Plan, the phrase "general store” is “elsewhere
specifically defined". Further, the word "shop" is being construed "in the table to cl 9" and
that phrase must be given appropriate work to do. Hence, the word "shop" in the table does
not include a "general store"...

14. In the BLEP, general store is separately defined and is therefore not a shop. The definition
of a "general store" is also considered by his Honour Justice Lloyd in Hastings Co-operative.
He refers to the decision of Sheahan J in Maryland Develppment Co Pty Ltd v Penrith City
Council (2001) 115 LGERA 75 (Maryland). In Maryland, |Sheahan J looked closely at the
meaning of "general store". At 104, Sheahan J stated "The definition is satisfied where a
range and variety of product lines are offered for sale by retail.” In Snowside, Bignold J
determined that a Bunnings Store could not be properly characterised as a "general store”.

15. Taking into consideration all of the above observations made in various cases, we consider
that the Development Application here must properly be gharacterised as a "shop” pursuant
to the definitions contained (by adoption) in the BLEP. While the type of shop may be
described as a "bulky goods" store, it must be considered a "shop" for the purposes of the
BLEP. The Development Application cannot be charactetised as a "general store" as the
bulky goods, bait and tackle, and food and drink premises offer only specific types of goods,
and not the range and variety of product lines that were proposed in Maryland and Hastings
Co-operative.

Is the proposal permissible?

16. Zone 2(a) — Living Area Zone, permits all development in the zone, with the exception of
brothels, which are the only prohibited use. The zoning table contains an additional heading
in the table to the usual 'zoning table' format, adopting a category of "Advertised
Development — only with development consent”. Clause 9(4) of the BLEP requires a
development application for advertised development to contain an environmental impact
report addressing specified matters which generally relate to the impact of the development

[5688675: 7110277_1] page 3
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on the environment and justification for the proposal in terms of economic, environmental
and social considerations. Advertised development appears to be development which, for
the purposes of the BLEP, is considered to have greater impacts which require deeper
consideration in terms of clause 9(4).

Development for the purposes of a "shop" is categorised as "Advertised" development in the
zoning table for Zone 2(a) — Living Area Zone. Therefore, a "shop" is permissible in the
zone. We have concluded that the Development Application is for the purpose of a "shop"
and therefore the proposal is permissible in the zone.

Clause 9(7) of the BLEP operates to require Council to assess all proposed development
against the objectives of the zone, and states Council shall not grant consent unless the
proposed development is consistent with the objectives of the zone. We set out below a
consideration of the case law and principles which may assist Council in assessing
consistency with the zone objectives.

Assessing the Zone Objectives

19.

20.

21.

22.

23.

24.

25.

Having determined that the proposal is a "shop" for the purposes of the BLEP, and that a
"shop" is permissible in the 2(a) — Living Area Zone, Council must then turn to assessing the
application against the objectives of the 2(a) — Living Area Zone, pursuant to clause 9(7) of
the BLEP.

Council must assess the application against all of the relevant objectives in the zone. We
are instructed the objective of concern to Council in this matter is objective 1A(b) which
states:

to pemit development which is considered by council to be an essential land use within the
urban living area, but not including a shop (other than a general store),..

The words of most concern are "but not including a shop(other than a general store)".

There is some guidance provided in case law as to how to interpret "consistency” with zone
objectives. Her Honour Justice Pearlman provided the following statement in Schaffer
Corporation Ltd v Hawkesbury City Council (1992) 77 LGRA 21 (at 27) which is the most
consistently referred to authority: "The guiding principle, then, is that a development will be
generally consistent with the objectives if it is not antipathetic to them. It is not necessary to
show that the development promotes or is ancillary to thoge objectives, nor even that it is
compatible.”

Some further discussion regarding the application of objectives in the zone is provided in
Manly Council v Hortis (2001) 113 LGERA 321 at [29] which states: "The objectives for each
zone provide the essential context, together with any appljcable DCP, for the Council's
consideration of every development application relating to|land in that zone."

In general terms, this means that the development proposal when assessed against the
zone objectives must not result in a development that is ossposed in nature to the zone
objectives, and is consistent with the ‘essential context' wﬂ)ich is set out by the objectives.

In the circumstances of this case, the relevant zone objective refers to development which is
an essential land use within the urban living area, but not including a shop (other than a
general store). The Applicant has provided legal advice and town planning advice which
assesses the application against this objective. The legal advice to the Applicant concludes
that the development application is consistent with the relevant zone objective 1A(b). We
concur with the assessment that the proposal is capable with consistency with the first part
of the zone objective — "to permit development which is considered by council to be an
essential land use within the urban living area”, however there has not been a careful

[5688675: 7110277_1] page 4
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assessment of the meaning of the words "but not including a shop (other than a general
store)"” by those advising the Applicant.

The meaning of the words "but not including a shop" it seems to us, can only be interpreted
in explicit terms, they can have no other meaning than what they state — but not a shop. The
words "but not a shop" are qualified, as general stores are excepted from the statement,
implying that they are a type of shop for the purposes of that clause, that are considered to
be capable of assessment as "an essential land use" in the zone. We do not believe that the
application is capable of characterisation as a general store.

While the Court takes a relatively liberal approach in interpreting the meaning of
“consistency” with zone of objectives by adopting the "antipathetic test”", in our view it is
difficult to assess the proposal for a shop against words which state "but not a shop", as
anything but antipathetic. This would result in a development which is opposed in nature to
what is envisaged by the zone objectives. The zone objective 1A(b) says essential land
uses are consistent with the zone, but not shops that are not general stores.

The 2(a) — Living Area Zone objective 1A(b) creates conflLsion because while shops are
permitted as advertised development, the objectives states shops, unless the are general
stores, are not considered to meet the objective of the zone. The objective would be more
clear if "general store" was not separately defined in the instrument, as the objective could
be understood as considering only particular types of shops (general stores) to be consistent
with the zone objective. Whilst this is the case, we are of the view that this is the only clear
intended meaning of the clause — that is, a "shop” that is not a general store is not
considered by objective 1A(b) of the zone, to be consistent with the zone as it is not an
essential land use within the urban living area.

One way to analyse the meaning of objective 1A(b) is to consider the meaning of the entirety
of the "Zone No 2(a) Living Area Zone". The Zone firstly sets out its objectives, and then
sets out the traditional "zoning table", stating development that is permitted "without
development consent”, "only with development consent”, "advertised development — only
with development consent”, and “prohibited development”. The objectives of the zone,
broadly stated, focus on residential character and are directed at achieving development
which is compatible with the residential and urban living area. The objectives do mention
some other uses including associated urban and tourist facilities. The category of
"advertised development" contains uses which may be considered to have higher impacts in
the 2(a) — Living Area Zone — including commercial premises, junk yards, motor showrooms
and heliports for example. These uses would require careful assessment against the zone
objectives, and we would suggest many of them may not meet the criteria set out in the
objectives of the zone.

Of particular note is "shop” under the heading "Advertised development — only with
development consent". While its existence under this heading makes "shops" a technically
permissible use, an assessment against the objectives wduld result in the conclusion that
unless the shop was a general store, it cannot be consistent with objective 1A(b). This must
be the intended meaning. If for example a heliport was prpposed, it would be difficult to see
how it could be considered consistent with any of the stated objectives of the 2(a) — Living
Area Zone, and in our assessment it could not be assessed as consistent, it would be
antipathetic to the objectives. While it too is a permitted use, careful review of the objectives
reveals it could never in reality be considered an appropriate development in the zone.

By analogy, a similar approach to this Development Application must be taken. It is only
because the words "but not a shop" appear in the text of the 1A(b) objective that there
appears some incongruity between the objectives and the zoning table. We consider that
the same approach must be taken to a "shop" as would be taken to a heliport, and that
assessment renders the proposal (as it is not a general store) antipathetic to the zone
objectives.

[5688675: 7110277_1] page 5
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32. The Applicant's solicitor(s) have provided advice to the Applicant which indicates that they
consider the development proposal to be permissible (with which we agree), but that the
proposal is also consistent with the objectives of the zone. The basis for the conclusion of
“"consistency" is based on the "Pacific Highway context" and the surrounding area and the
words "an essential land use”.

33. The Court when constructing the meaning of words and phrases within a local environmental
plan is not likely to assess what is apparent in the surrounding area. Similarly when
assessing consistency with objectives of the zone, what is important is the objective stated
for the zone, and the assessment of the proposal as against that objective. Much of the
surrounding development may for example, have been approved under another instrument,
or even be an example of a development approved that is not considered to be consistent
with the zone (one poor approval does not set the example for others in the area). We note
that none of the cases we have reviewed which relate to assessing “consistency"” with zone
objectives, have turned to an assessment of land uses in the surrounding area to assist them
in understanding the zone objectives.

34. Whilst the Applicant's solicitor raises the difficulties in assLssing this proposal against the
objectives of the zone, we do not consider the requisite emphasis is given firstly to the
definition of "shop”, which when closely considered, must include a "bulky goods retailer”, or
secondly, to the words "but not a shop" in objective 1A(b) of the 2(a) — Living Area Zone. As
we have set out above, we consider the development application must be characterised as a
"shop”, which when assessed against the zone objectives, must lead to a conclusion that it is
antipathetic to the zone objectives and by the requirement of clause 9(7) of the BLEP,
cannot be approved.

35. For these reasons, we conclude, that whilst the application at hand is permissible within the
zone it can not be said to meet the objective of the zone to which we have been asked to
advise.

If you have any questions, please do not hesitate to contact Stan Kondilios on 8223 4102 or Cecilia
Rose on 8223 4105.

Yours faithfully

Stan Kondilios/Cecilia Rose
Partner/Senior Associate
Public Law, Planning and Environment
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