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Yourret:  John Eddy
Contact:

22 May 2012

Mr Graeme Kelly
Ganeral Sacrefary
United Services Union
Level 7, 321 Pitt Sireet
SYDNEY NSW 2000

By email; united@usu. crg.au

‘Without Prejudice’
Dear Mr Kelly

Richmond Tweed Regional Library (RTRL) Salary System (Your Ref 140512.¢¢.0s}

Thank you for your letter of 14 May 2012 in reply to our corraspondence of 5 April (CO12/3593).

In response 1o the matlers raised in your letter § offer the following comments.

1. Employees transferred from RTRL HGQ to Lismore ‘Admin Centre’
It is our view that employees that were transfarred fo the Lismore Councll "Admin Centre’ from
the RTRL underwent substantial chahiges o their roles when compared with most other RTRL
employees at the fime. These changes included:

Reporting linas & titles

Role expectations and subsequent.grade changes

New responsibilities to undertalee work refated to bolh RTRL & LCC
Work location and working relaticnships

2. Our offer of 1 Aprit 2011

It is disappointing 1hat our offer has been rejected by your members. It is nol our intention
to review this offer.at this slage.

We do however remain open (e ongoing discussions between all member councils and the usu
{on behalf of its members) to resolve this maller,

{ would also like to advise that at the recent RTRL Commillee meeting on 11 May 2012 it was
resolved that the Administrative Council furnish a report o each constituent Council on this mafter
seeking their approval for LCC te negoetiate an outcome,

A% Cliver !\vr.nue Gooiailansh « 20 Box 234, Lismore New Soulh Wales 2480
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In this ragard it may be helpful if the specifics of the ¢laim for back pay he articulated by the USU
as was asked in oUr covespondance of 5 December 2011 {pd11/36452 & CO11/11953 - extract

reproduced below)

Should you reguire further information or if you wish to discuss this please contact John Eddy on

Council has provided specific profocols and developed documentation
describing how the infegration is managed hased on 1 July 2071, it may
assist in identifying and addressing the specific concerns i the LISY could
describe exactiy what is meant by “‘payment of back pay to 1 July 2010" and
howe this interacts with the Award, Council's procedures and annual review
processes, position descriplions, job  evaluations, documentation  and
skills/progression assessments efc. | remain confident that Council has met
its commitments as adopted by tha Integration Project Implementation Team
{albeit with some delays) and the annual progression requirements within the
Avvard,

6625 0455,

Yours faithfully

Gagry-Warphly
Gmanager

Copy: cchandler@usu.org.au

Page 2 of 2

Ballina Shire Council

28/06/12

Ordinary Meeting Attachments

Page 74



10.11 Richmond Tweed Reqgional Library - Industrial Dispute.DOC

TE-=-QS-TE TEIER Tdnited Berwvices Unior Mescastl PGYZ 49521750 " 1/

New South Wales Local Government, Clerical,

United Setvices Union Administrative, Energy, Airlines & Utilities Union
Qur Ref: 140512.(%.?5
14" May 2012
Mr Gary Murphy

Genaral Manager
Lismore City Council
PO Box 23A
LISMIGRE NSW 2480

Facsimile: 6625 0400

Dear Gary

Re:  Richmond Tweed Regional Library {(RTRL) Salary System your Ref: {EF11/79:C012/3593})
Thartk you for your response to our correspendence dated 5™ April 2012.

It is maving towards two years now since the integration of {RTRI) staff into Lismore City Councit
employment; the expectation of our members is that this matter will be resalved as a matler of
Lrgency.

In relation to bullet points 10 and 11, we are advised that those RTRL employees who were
transferred to Lismore Council ‘Admin Centre’ did not undergo substantial changes to their position
descriptions, only changes to their starting locations. Those employees were back paid o 1 July
2010; therefore other RTRL staff whe alse transferred on 1 July 2010 feel they should receive the
same treatment as the admin staff.

In relation 1o your offer of back pay to the 1% April 2011, our members have baen consulted and
have overwhelmingly rejected Councils offer.

in the interest of resalving this matier before we proceed to the Industrial Relations Commission,
the Union requests that Counci recansider thelr offer {of the 1% April 2611).

If Council is prepared to put forward an alternative offer to the RTRL staff, the Unlon is willing to
take that offer to mass meatings of membaers,

We look farward to your responses 10 this propesal by close of business Monday 21 May 2012,

For any further information in regard to this matter piease contact Northem Organiser Mr Craig
Chandler, 0418 254477

Yours faithfully

Graame Kelly

Genaral Secretary
Per: CC

Registered Office: lavel 7, 321 Pitt St Sydney 2000 ¢ Fhone: {02) 9263 8211
Focsimite: [02) 9261 2265 » Emoil united@usu.org.au = Wabsite: www.usu.org.au = ARBR: 95 571 805 442
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A COMITIINICH 10

Wl
” { ! FEMERAL MANAGER
jﬁﬁﬁ‘ﬁ%ﬁ Ourral,  CETMRS0E359

Your vefl  joisn Fddy
Contact:

26 April 2012

© Mr Grasme Kelly
Genheral Sacretaiy
United Services Union
Leval 7, 321 Pitt Street
SYDNEY NSW 2000

By email. unjted@ustiorg.ay

“Withaut Prejudice’
Dear Mr Kelly

Richmond Tweed Regional Library (RTRL) Salary Systein (Your Ref 058412.cc.gg}

Thank you for yaur fetter of 5 Aprd 2012 In respact lo integration of the RTRL staff info tha Lismore
City Councll salary system and associated background information,

My response, at this stage, will focus on the matters raised in your lelier relating fo bu!iet peints 2
though 13.

In relation to bullet point 8 all RTRL staff have been transferred to the LCC salary system and have
had thelr position descripiions reviewed and updaled with an effective date of 1 July 2011, The
assesshent of each individual employee in terms of their skili step within the swlary system is still
progressing. It s acknowledged that this has laken longer than planned. The process is
progressing well and it is antlcipated that it will be completed in the very near fulurs.

I relation fo bullet point 10 and 11 it Is corract that those RTRL efmployess that had substantial
changes lo their position expectations and location were back paid to a date of 1 July 2010. This is
because such charges were sffactive from 1 July 2010, Other smployees at RTRL had no such
change in position expectatien at that me and their positions continued without change.

In relation to the request for back pay o 1 July 2010 for all RTRL employees (your 12V bullst point)
there has baen previous communication on Council's position and reasoning basad on a 1 July
2011 date. in the interests of resclving this protracted matter Councll is willing to offer a
compramise integration date of 1 Aprit 2011, In term of skills progression eligibllity will continue to
be 1 July 2011 and 30 November 2011 as per the current Annual Skills and Parformance Review
Form documentation (ED41/33850),

{locl forward te your respense to the offer as proposed. Should you require further information or if
you wish ta discuss this please contact John Eddy on 6625 0455,

Yours faithfully

@5@(

Gen Manager 43 Oliver Avenue, Gagneilahah = PO Box 23A, Lismora New South Wales 2430
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New South Wales Local Government, Clerical,
Unitext Services Unlon Adminisirative, Energy, Airlines & Utilities Union
N Our Reft D50412.c0.55 ' L

5 April 2032

Mr Gary Murphy
General Manager
tistngre City Coundil
PO X 234

LUISMORE NSW 2480

Facsimile: 6625 0400

‘Without Prajudice’

Dear Gary
Richmond Tweed Reglonal Library Salary System

As you arg aware the Unlon has compiled a file for Lismore City Council in relation to the issue of
~ cltstzitding back pay for former employees of the Richynond Tweed Library Service,

For your information, the Union wishes to. present vou with same background information on this
dispute: .

= The salary system of the former eraployees of Richrond Tweed Reglonal Libraries (RTAL)
had never baen reviewed in the 35 years since itsimplementation i approximately 1987,

e The RTRL Salary System had anly 21 grades; step 1 was used as entry level al & 2.5%
increase, up to 3% in step 4.

e The Union and the LGSA recommended 21 grades, with 4 staps at 4% increasa per step.

o The Union and the UStI dnlegéte had raised concerns In refation i the RTRL Salary System
with tha Director of Libraries, Mr Martin Field. i Field agreed with the Union and the
telepate, that an urgent raview of the RTRL Salavy Syster should fake place in _2008.

= Prior to the integration of RTRL with Lismore City Counc, It was stated by the then General
wanager, Mr Paul O'Sullivan, that they have always heen Lismaore City Conncl| stafl.

« Al emplayess of RTRL Services with the cansent of Tweed, Byron Bay, Bafling and lismorz
' Councils were integrated with Lismore Clty Counclt on 1 july 2010, before any review of the

salary system could taks place.

% Tha Union cgn thersfore atequately argue that its members were disadvantaged and sesk
up to Gyesrs hack pay from Lismore City Counclt angt ather Caunclis involved at that time.

= The RTAL Consultative Committee had alreacy agreed to an urgent review of the RYRL Salary
System,

Registerad Office: Level 7, 321 Pitt St Sydney 2000 ¢ Phone: (02} 9265 8211
Facsimile: [02) 9261 2265 « Email: unilsd@usu.org.cn # Website: www,ustorg.au « ABN: 95 571 805 442
Pagienal Ollices Moweoslle, Wollongeng, Satellile Offices Arrdidole, Bathusst, Canbarra, Dubbo, Grafllon, Hey, Part Mesquerie, Wagge Wagga
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o On 1 July 2010, all staff of RTRL were transferreed and integrated Inta employment with
Lisrrare City Council. They were assured on a number of occasions, thet they would be
assessad and thair position desaription reviewed and transferred acrass 1o the Lismore City
Council Salary System by November 2011, and &ll positions finalised by June 2611, This
process has still not been completed.

o The Unfon is aware that some employee’s wie transferred to Lismore City Council Adimin
Centre, were assessed and transfarred into Lismore CHy Council salary systen and also back
paid to the effective date of 1luly 2010,

+  Council has seen its way dear to back pay some former employees of RTRL to 1 July 2010
{admin staff}, our members ard seeking the same treatment fram Councit.

s The Unian, on behalf of its mambers, seek an agreemant with Councll that those employees
who da recalve a pay increase after transferring into the Lismore City Council Salary System
are back paid to 1 July 2318, as the admin staff were,

* in the spirit of good fadustrial relations, the Union will work with Council o achieve an
urgent resciution to ihis issue, Falling an urgent resolutfon, the Union will proceed with g
dispute in the Industrial Refations Comumission, seeking up to 6 years back gay for our
mambars,

We understand that all General Manapers affected by this dispute meet monthly, therafare we
would appreciate a response o this correspondence by ng later than 26 Aprit 2012,

Shouid you wish to discuss, please feel frae to contact USU Regional Officlal Craig Chandler on
0418 254477,

Yours fafthfuly

o)

Graemae Kally
General Secretary
Per: CC
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Report No. 1. Library Services (Richmond Tweed Regional Library}
General Manager
File No: ADMB01000 #1205121

Principat Activify: Library Services

Summary: This report provides Council with management’s recommendations for the

future of library services in Byron Shire.

RECOMMENDATION:

1.

Byron Council reconfirm iis commitment to the delivery of library services oh a
regional basis.

2. That Council endorse:

a) that there ks a need for the RTRL to obtain an independent audit of assets and
liabilities to be undertaken o establish baseline information which can form the
foundation of any future governance arrangements;

b) interim governance arrangements for the RTRL {subject to obtaining the
necessary approval under s124 of the Library Act) being the continuation of the
current model of operation under the 1970s agreements for an interim period of
up to 12 months pending finalisatian of future permanent governance model;

c) a County Council as Byron Shire Council’s preferred permanent governance
madel;

d) the key steps {1 to 15) for attempting to establish interim and permanent
governance arrangements as outlined in the bady of this report (#1196191).

3.  That Byron Shire Council request that Lismore City Council schedule an RTRL

Committee meeting as a matter of urgency.

Aftachments:

= CONFIDENTIAL legal advice #1204870 [10 BaAGES]...cccriiiiini e Annexure 33(a}
¢ AEC Group Costs of Administrative versus County Council Model 1205141 [2 pages] ... Annexure 33(b)
+ CONFIDENTIAL legal advice dated 28/7/11 #1118972 [5 pages] .......cermmennneinns Annexure 33{c}
« CONFIDENTIAL legal advice dated 30/8/11 #1135420 [19 pages] ............c.ccoceereecenewe. ANNIEXUTE 33(d)

This report is for submission to Ordinary Meeting Dste of Meeting: 22 March 2012

SIGNEAT ©rviereer it em e e s e Signed: ......

(EXECUTIVE MANAGER) (GENERAL MANAGER)

Ballina Shire Council
28/06/12
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Report

Slossary
In this report:
RTRL means the Richmond Tweed Regicnal Library.

RTRL Committee means the Richmond Tweed Regional Library Committee convened in
accordance with the 1970s Agreements.

1970s Agreement/s — means the binding agreements Lismore Council entered into with each of
Baflina, Byron and Tweed Coundlls in the 1970s which established the current RTRL and which
remain in force today.

Current Model of Operation means the RTRL model of operation esiablished by the 1870s
Agreements.

Lismore Proposed Adminfstrative Council Mode! means the administrative council model currently
being developed by Lismore City Council, in which Lismore proposes that it will provide services
and administer the RTRL via four separate five-year Regional Library Agreements batween
Lismore and each of the other participating councils. Annua! Service Level Agreements are
proposed to be attached as Schedules to the proposed individual agreements. NB — this model is
only proposed and significantly is not currently in force (the 1970s Agreements mode! remains in
force).

Most Recent Byren Council Resolution
Council resolved on 8 September 2011:
11-723 Resolved:

7. That Council nofe that Lismore City Councit has requested that, before 13 September 2011,
Byron Shire Council determine:

Either:

al  its commitment fo the delivery of a regional library servics through the ravised
Richmond Tweed Regional Library Agreement and Service Leve! Agreement altached
(Annexures 5(a) #1122894 and 5(b) #1115460).

or

b} apreference to investigate other opiions afforded by the Library Amendment Act 2011.

2. That Council’s preference is per 1{b) above, fo investigate other options afforded by the
Library Amendment Act 2071,

3. That Council note that Tweed Shire Council has endorsed the Administrative Council model
{(with the addition of an asset regisfer), and has not indicated a preference to investigale
other cptions afforded by the Library Amendment Act 2071,

4. That Council nate that Balllna Shire Council has rasolved that the matfer ba deferred until
comparative information Is received on a County Council model! ahd an in-house mode!.
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7.

That Council authorise the General Manager fo write to Lismore City Council requesting thaf
the RTRL Committee be reactivated and resume regular meetings to properly conduct its
affairs in accordance with the 1878 RTRL Agresment, which is still in operation.

That Council authorise the General Manager lo advise Lismore City Council that its
preference is for the RTRL Cornmiites {o be resumed fo consider aiternative options for the
delfivery of regional fibrary services afforded by the Library Amendment Act 2071, including
the County Cournicil model

That the repart remain confidential and the two last annexures (5f and 3g) be made public.

History of the RTRL

The history of this matter is well-documented and Cauncil has been advised on the RTRL and its
future on at least 10 occasions since 2009. Opticns for the future management of the RTRL were
presented to Councit on 3 Decamber 2009 (Resn 03-1024), and subsequently throughout 2010 on
the following dates:

1.
2.

1 July (Res 10-5563)
2 December (Res 10-1019)

and in 2011 on the following dates:

ok

28 April (Res 11-347 and Res 11-353, two separate reporis}
9 June (Res 11-481 and Res 11-489, two separate reports)
30 June (Res 11-532)

8 Sepltember (Res 11-723)

15 December (Res 11-1059).

The essential points underlying this issue are as follows:

1.

The County Councit Model has been the sirong praference of all pariicipaling Councils for
the governance of the Regional Library for the last two decades.

Inconsistencies between the Library Act 1939 and the Local Gavernment Act 1993 had, up
untit the adaption of the Library Amendment Act 2011 in June 2011, made the 1978 library
services agreement between Byron Shire Coungil and Lismore City Council non-compliant.
This has been resolved via the adoption of the Library Amendment Act 2011

The 1978 library services agreement between Byron Shire Council and Lismors City Council
is @ hinding agreement and continues in the absence of the termination procadures outlined
in that 1978 Agreement being actioned.

As indicated in the 1978 Agreement, Byron Shire Council has delegated some, but not all, of
its functions to the RTRL Committse. Byron Shire Cauncil has never delegated any of its
funetions ta Lismare City Coungil.

The 1978 agreement conlains fimited provisions conceming the entilement of each of the
relevant Councils to the assets of the RTRL, and with respect to the level of exposure of
each of the Councils to the liabilities associated with the RTRL.

Lismore Gity Council had received legal advice that its position as Executive Council to the
RTRL Committee was tenuous and placed Lismare City Council at risk, because of the then
existing (now rectified) iInconsistencies between the Library Act 1939 and the Local
Govemmenit Act 1993,
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10.

11.

12.

13.

In response to the legal advice at the time, & report was prepared by the AEC Group on
options for the future management of the Iibrary service. As a result of ihis review, the RTRL
Committee then proposed that the Adminisirative Council Model be developed for further
consideration by participating Councils and the RTRL Cammities.

Byron Shire Council subsequently resolved (09-1024) fo endorse the adoption of the
proposed Administrative Council model at that time {which was the same qualification
included in the relevant RTRL Committee resolution). Council also autherised the General
Manager to develop in conjunction with the General Managers of the other member Councils
the service levels to be incorporated into an Agreement for the provision of library services
under the Administrative Council model.

The County Council model was explored but not pursued at that time as advice was received
from the AEC Group that the County Council modeal wauld be marginally more expensive
than other models; and also anecdotally that the State Government weuld not Jook
favourably on the creation of further County Cauncils. These advices have subseguently
been contested; however work on the Administrative Council mode! was, on the basis of the
advice, prioritised and has proceeded.

In June 2011, the Library Act was amended which expanded the options available for the
future management of the RTRL beyend the Administrative Councll model preferred by
Lismore City Cauncil since 2002.

Byran Shire Council subsequently explared the possibility of establishing an independent
library service for Byron Shire. it has also indicated its preference by resolution (11-723) to
investigate options afforded by the Library Amendment Act 2011 for the delivery of regional
library services - other than the Administrative Council model - including the Counly Council
maodel.

All RTRL member Counclis have agreed as recently as February 2012 at a meeting
convened by Lismore City Gouncil that there is a preference to continue with a regional
service, provided it is compliant with the Library Act and Lecal Government Act.

While Tweed and Lismore Councils appear to be committed exclusively to the Administrative
Council model being developed by Lismore, both Ballina and Byron Shire Councils have
expressed openness to other models being explored.

Difficulties with governance under the current model of operation (the 15705 Agreemeants)

There were a number of difficulties with the current mode! of operation (the 1970s Agreements) as
follows:

1.

Inconsistency with the Library Act 1939 (now rectified by Library Act amendments)

Under the Library Act 1939, Councils could create a Library Committes (under s11) or
delegate powers to another Council to provide & library service (under s12). The 1970s
RTRL Agreements therefore represented a hybrid whereby an RTRL Committee was
created, and the powers to provide a fibrary service were said to be delegated to that
Committee — rather than to ancther Council. )

This difficulty has now been potentially rectified by the Library Amendment Act 2011 which
created a third option of being able to seek the approval of the Minister for the Arts (with the
agreement of the Minister for Local Government) for any other type of arrangemeants (under
s512A). The Library Counci of NSW alsc has a role to advise on proposed altemative
arrangsments prior to consideration by the Minister for the Arts.
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As a result of the amendments to the Library Act, RTRL member councils could now seek
the Ministers' approval for the current 1970s Agreement and could then continue with an
arrangement which would be compliant with both the Local Govemment Agt and the Library
Act. However, management considers that this could only be considered as an interim
arrangement because it wouid not address in the long term the other difficulties which have
emerged through discussions on the RTRL, which are referred to in detail below.

There appears to be a ccncern held by some of the RTRL councils that alternative
arrangements have {o be pui in place immediately or aliernatively that moving tc a County
Council mode! would take too fong. Therefore management recommends that Council
consider the option of seeking s12A approval from the Minister for the Arts (with the support
of the Minister for Local Government) for the current RTRL arrangsmenis under the 1970s
Agreement to continue as an interim arrangement. This could be proposed, for example, for
an interim period of 12 months to allow the Councils invoived time fo move to a more robust
governance struciure far the long term continuation of the RTRL, such as a County Council
model. Managemsnt also recommends that the transitional arrangements should be
ovarsighted by the RTRL Committee, which shculd be reconvened as soon as possible as
per the 1970s Agreement.

2. Difficulties with ‘dual exercise of delegations’ under the Local Gavernment Act 1893

Under the current 1970s Agreements, RTRL member Councils (inciuding Byron Shire
Council) delegated powers and functions relating to the running of a library to the RTRL
Comumiliee lo the fullest extent permissible under the Lacal Government Act. In Byron Shire
Council’s case, and it is assumed it was the same for the other Councils, the powers and
functions were delegated to the RTRL Committee — not to Lismore City Council. Council, and
it is assumed other member Councils:

a. delegated powsrs and functions {o the RTRL Committee to the fullest extent
permissible under tha LG Act 1993;

k. retained powers and functions which could not be delegated under s377 of the Local
Government Act 1983,

This ‘dual exercise of LG Act delegations’ could centinue and be legally valid (subject to any
required resolutions being passed by relevant member Councils o rectify past ancmalies).
However, it is clumsy, inefficient, and poses risks to the RTRL's long-term sustainability. The
clumsiness and inefficiency comes about fram having multiple entities ail having o do the
same or similar work.

The powers and functions which a Council cannot delegate to anyene are largely set oul in
5377 of the Local Government and, relevant fo the provision of library services, include:

i) the making of a charge or fixing of a fee;

i) borrowing of maney;

iy  wvoting money for expenditure on services or operations;

iv)  purchasing or selling property such as land or buildings (this doesn't inchide ‘plant and
equipment’ such as books, computers or copiers elc);

v)  contracting where tenders wouid be required;

vi)  contributing money or granting financial assistance eg donations;

vii)  mmaking an application or giving notices on behalf of any Counci;

vii} delegating the power to delegate.

A good case study example is the setfing of fees and charges where the process under the
current legally valid model appears to be:
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1. RTRL Committee made up of representatives from each of the member Cauncils sets
standard fees and charges across the service, then

2. each individual Council should adopt those fees and charges, by resolution after public
exhibition, as required by the Local Government Act because the setting of a fee or
charge is a non-delegable power.

An exception has been for 2012/13, where Lismore City Council has apparently set RTRL
fees and charges for member Councils’ consideration independent of the RTRL Committes.

‘Dual exercise of delegations’ involves unnecessary dupfication but also risk, for example risk
if there is a discrepancy between the fees and charges one Council adopts compared to
others and/or risks if one Council follows a different process for adaption of fees and charges
than another Counci does (as is currently the case with Tweed, Lismare and Byron Councils
all having adopted fees and charges as part of their prescribed process but Ballina Coungil
not having adopted any Library fees or charges).

Other risks that arise in models reguiring the ‘dual exercise of delegations’ (which wauld
inchude the proposed Lismore Administrative Council mode!) include risks to the long-term
sustainability of the RTRL if any ons of the Councils involved determined at any time not to
exercise their non-delegable functions or exercised them in a way that was inconsistent with
or detrimental to the continued opetation of the RTRL, for example a Council did not adopt or
adopted different fees and charges which could have adverse financial impacts on the RTRL
or introduce inequities across the service etc.

3. Lack of accountabiliy and transparency

This is not a criticism of the current or past persennel of the RTRL or Lismore Council. What
this refers to is the potentizl lack of accountability and transparency built into the current
model of service delivery under the 19705 Agreements. For example under those
agreemertts there are:

a. few or no provisions for accounting for assets or distribution of lability;

b. no requiraments for indepsndant auditing, reporting or preduction of records etc;

c.  few orno provisions goveming continuity of services or levels of services to be
previded;

d. few orno provisions for the distribution of assets upon termination of the agreement;

e. few ornao provisions regulating the conduct of the RTRL Committee, its powers and
functions, its meetings efc;

f. potential for cost shifting to the RTRL from the administering Cauncil, in relation to the
administering Council’s usual support services such as IT, HR and finance
administration costs.

The historical failure of the current madel of service delivery is evidencead, in par, by the lack
of records - for example, there are no records available prior to 1994/95, Another example
could be the holding of significant real estate assets in the name of Lismore City Council only
and the inclusion of thuse assets on the bocks of Lismere City Council and not the other
Councils, creating potential for true ownership of those assets to be ‘lost’ with the passage of
time and changing of Councillors and staff. In addition, the current high levels of uncertainty
and disagreement, and the potential discantinuance of the service, more broadly highlight the
risks from the lack of transparency. This is an issue for all member Councils and library
service users, and also particularly for the library staff.

4.  Efficiency and Long Term Sustainability

Some examples of duplication and inefficiency inherent in the current govemance mode! are
referred to above. In addition, historical information suggests high levels of unceitainty have
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also arisen at various times in the past, such as cccurred in the mid 1980s and again in
2008/09 (when the County Council model was censidered). Each time uncertainty has
arisen, it appears that significant rescurces have had o be dedicated to attempiing to resolve
issues and, in some cases, issues have remained unresclved.

Uncertainty and possibilities for dispute between members of the RTRL has the potential to
jeopardise the continuation of the regional alliance as has occurred in the pastand as is
again currently accurring. The current 1970s Agreement does net provide a governance
structure that is sufficiently robust to protect against uncertainty and dispute over the long
term and this indicates that even if the current cancerns could be resolved, the long term
efficiency and sustainability of this governance madel is questionable.

Difficulties with governance under the Lismore proposed Administrative Counci madel

There are a number of difficulties identified with the proposed Lismore Administrative Council
Model, and wilh the draft 2011 RTRL Agreement proposed by Lismore City Council. These
include, but are not limited to:

A

Some of the Difficulties with Proposed Lismore Administrative Council model

Challenges arising from the ‘dual exercise of delegations’ under the Local Sovernment Acl
1993, are equally applicable to the proposed Lismore Administrative model, as set o
above.

The Lismore proposed Administrative model (and the draft 2011 RTRL Agresment;}
conternplates the Regicnal Library as being constituted by a number of different Councils, yet
the proposed agreements are separate, and therefore there would be a separate and
individual agreement between Lismore and Byron Councils. The potential for Lismore to
move fo substantively different agreements with each of the member Councils, with no
opportunities for input by or requirement for approval from the other participaling Councils
generales potential for inequaiity, uncertainty and dispute.

The proposad Administrative Council Model is not perpatual, which is a difficulty facing both
the current model of operation and the Lismore proposed Administrative Gouncil Model.
Under the Lismore draft RTRL Agreement, the regional arrangement would continue for only
5 years and at the end of that period a new agreement or arrangament would have to be
negotiated and pul in place. The proposed 5-year lifecycle is very short relative to local
government, and does not support a sustainable, long-term regional library service (eg there
can be no cartainty of continuity of services or levels of service beyond the initial 5 years and
5 years is 100 shart a peried for long term strategic and financial planning ete). In addition,
the past and present difficulties in negotiating the future of the RTRL do not bode well for the
administrative efficiency and effectiveness of an anticipated regular (5-yearly) re-negetiation
of the service.

Any agreement supporting an Administrative Council model creates only contractual
arrangements, which are civil arrangements between the parties o the contract, in refation io
which third parties cannot intervene. This means, for example, that members of the
community would not be able 1o seek to enforce rights and cbiigations under the contractuat
agreements supporting the Administrative Council model as proposed. This is in contrast to a
County Council arrangement whereby the community could seek to exercise third party
enforcement rights under 674 of the Local Government Act. The Administrative Councll
model is therefore less accountable to the community than other models, such as the County
Council.

Some of the Difficulties with Proposed Lismore Draft RTRL Agreement
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5. Underthe draft 2011 RTRL Agreement, Lismore City Council would only be required to
consult with Byron and other councils before it would be free to set the RTRL's annual
budget as it saw fit. That is, while it would be obliged to consult, there would be no obligation
to obtain agreement; to consider matters raised during consultation; or to aclt in accordance
with that consuliation. Once set at Lismore Council's absclute discretion, the RTRL budget
would then inform how much Byron Council, and the other councils, would be required to
contribute each year and what levels of service would be offerad by the RTRL across the
entire RTRL area. Examples of risks that this poses to Byron Shire Council residents’
interesis and assets include, for example:

(@) expenditure ‘blow outs’ unreasonably increasing the confribution payable by Byron
Shire Council;

(b} fees and charges payabie in one shire or geugraphical area, or for particutar types of
services offered in different areas, being sei higher or lower than for other areas;

(c) services and/or levels of service provided to the Byron Shire community changing
conirary to community or Byron Shire Council requirements or

(d) Byron Shire requests for changes in services not being implemented; etc.

6. In addition, under the RTRL Agreament proposed, the role of the RTRL Commities would be
much reduced. Rather than providing the opportunity for each of the participating Councils’
views o be presented and conssnsus decisions to be achieved, the Library Committee
anticipated under the draft RTRL Agreemsnt is proposad to be constituted as an Advisory
Commitiee of Lismore City Council and, as such, “has nc power to direct or control any
aspect of the RTRE services, or the involvement of any Council in the RTRL Services”. This
is a significant departure from the current (1870s) RTRL Committee's role {and a
fundamental difference compared with a County Council mode!) and removes an important
‘check and balance' in relation to the management of the Byron Shirs community’s assets
and interests.

7.  Underthe proposed draft RTRL Agreement a Council could still withdraw from the alliance by
giving 12 months written notice of its intention to do so, as per the current 1970s
Agreements. However, under draft clause 23.3 of the proposed 2011 RTRL Agreement,
Lismore City Coungil would in future retain the scle discretion as to whather or not it 'defers’
the distribution of the exiting Council's share of the assets. Further, it could defer that
distribution far up to 2 years from the date of termination {not the date of notice of intention).

This could potentially result in Byron Shire Council not receiving its share of the book stock
or other fibrary assets for up to 3 years after it serves nolice that it wishes to terminate the
agreement, regardless of the imperatives for termination.

This could have unacceptable impacts an the Byron Shire community, who could he denisd
access to their share of books and other assets for up to 3 years. Taken to its theoretical
extreme, in the case of all councils terminating their participation at the same time, in theary
this provision of the drafi 2011 RTRL Agreement could result in Lismore Counci at its sole
discretion keeping the entire RTRL book stock for use in Lismore Council's libraries for up to
3 years while Ballina, Tweed and Byron lbraries have no access to their respective shares of
the book stock {or to their financial interests in other assels) for all of that time.

8. Similarly, the draft 2011 Lismore RTRL Agreement appears 10 allow Lismore Ceuncil the sole
discretion to determine which specHic assets of the RTRIL would be transferable to Byron
Shire Council {o satisfy the entitlement of Byron Shire Council 1o its shars of RTRL assets
upon termination. Consequently, Lismore City Council appears under the draft Lismore 2011
RTRL Agreement to have sole discretion as to:
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a.  the value of the specific assets of the RTRL; and
b.  dacision on which of those assets would be transferred to Byron Shire Council or
indeed to any of the participating councils on termination,

This poses cbvious risks to Byron Shire Council and the Byron Shire cammunity, and .

agreemesnt to such an arrangement wouid again appear to be contradictory to Council's
charter.

9.  There also dees not appear to be anything in the draft 2011 RTRL Agreement that would
prevent Lismore Council from removing Regional Library assets from Byron Shire Council's
Libraries in the event that the 2011 RTRL Agreement is terminated, while deferring the
distribution to Byron Shire Council of its share of the assets of the Reglonal Library for up to
3 years.

10. In addition, there does not appear to be anything in the draft RTRL Agreement which outlines
what Lismore’s fee for administrative services' would be, or how their annual contribution to
the RTRL might be calculated.

11.  Under the draft RTRL Agreement Lismore Council wauld have complete discretion over
staffing arrangements which in turn could have financial impacts cn member Councils. This
is again a significant departure from the cuiment 1970s arrangements, whereby the RTRL
Committee and each member Council, who are required to make recommendations, have
clear roles in every staffing decislon.

It is acknowledged that the RTRL is a group of Councils working together to provide services to all
communities in the area and that risks associated with contracis between Councils shauld be less
slgnificant than those that may arise from contracts with private snterprise, due to the common
legislative ohligations imposed on Councils. But he risks are not removed, and each Council is
obligated to ensura that its own communities’ interests are served, which means that respective
Councils' interests may not always be entirely alignad.

Management acknowledges that it is possible that Lismore City Council is not aware of the
difficulties with particular parts of its preposed RTRL Agreement and did not intend for the
proposed agreement to operate in some of the ways or with some of the effects that it could have.
However, even if the propasad agreement were to be re-drafted to remove the offending provisions
and to re-establish a genuine cooperative agreement, this would still not address the difficulties
that the administrative model suffers from as referred to above.

Byron Council has taken legal advice an the draft Lismere RTRL Agreement — refer fo confidential
Annexures 33(c) and 23(d). Further advice has also recently been obfained — refer confidential
Annexure 33(a). If it is necessary to discuss the confidential legal advice, Councll should consider
resolving into confidential session under s10A(2)(g) an the basis that the annexure contains
privilegad information and it would not be in the public inferest to release that privileged information
because it could compremise the position of Council in its dealings in refation to the RTRL.

Byron Shire Council's Reauiremenis for a Robust Governance Struglure

The current discussions over the past and future management options for the RTRL have exposad
serious concerns about the RTRL's governance structure, accountability, and transparency.

This is not a reflection cn RTRL or Lismore Council staff and must not be construed as being a
arilicism of any individual or any Gouncil. All of Ballina, Byran, Lismore and Tweed Coungils have
heen members of the RTRL and, whils different levels of responsibility may be attributable to the
different member Gouncils at different limes, all must share some respansibility for the lack of
governance, accounting and reporting from time to time.
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It also has to be noted that the RTRL is not unigue in experiencing difficulties associated with
ragional library governance. The Slate Library of NSW reports that 70 Councils (68 in country
NSW) are party ‘o 512 Agreements for regicnal library services. Indeed, the recent amendments to
the Library Act directly resulted from acknowledgment that many of the regional library structures in
plage at that time did not accord with the Act, making change necessary.

Another example is the receni concerns raised between member Councils of the Clarence
Regional Library relating to the non-expenditure of book voles and concems about the
transparency of aceounting for contributions ete.

Finally, it must be stressed that despite the governance structure having been poor, the actual
library services delivered have been of a very high standard. It will be important that the focus on
excellent and equitable service delivery is not lost under any new governance structure.

Having recognised the flaws of the current mode! of operations, it is imperative that any new model
ensures that history will not ba repeated and also guarantees accourtability and transparency, and
reduction in risk and liahility to all participating Councils for the long-term sustainability of the
RTRL. As a stariing point, it will be important to take stock of each member councils’ joint and
separate liabilities and assets in the RTRL, to be identified via an independent audit, before the
RTRL is re-formed.

Passible Alternative — County Council Model

Ii appears a Courty Council was identified as the most suitable structure in a review conducted in
1994785 in conjunction with the State Library of NSW and thai at that time, it was apparently
recommended that a new interim structure under the Library Act be created with the infent to
subsequently transfar to a County Council structure when approval for a County Councll could be
obtained.

There has been some public comment that historically there was a concern that County Councils
werse not supported at State Government level. However, the Division of Local Government has
recently reconfirmed its recognition of “county councils as legitimate farms of local government
colfaborations™in its Collaborative Arrangements between Couricils Survey Repori (June 2011}, In
February 2012, the Minister for Local Government also publicly arliculated support for county
council style models of cooperative management, subject of course to due process.

A County Councit is a separate legal entity which covers g daesignated geographical area and
provides particular services within that area. County Councils are convenad under the Local
Government Act and have all the rights, powers, chligations and duties that arise under that Act, as
they are relevant to the services being provided, with some limited exceptions.

The key fundamental differences between Councils and County Councils are that the governing
hodies of County Councils are made up of Councillors nominataed from the Councils in the relevant
area {ie they are not popularly elected to the County Counicil, unlike & Council} and County
Ceuncils cannot levy rates (buf they can make charges and fix fees).

County Councils are established by proclamation by the Governor of NSW, on the
recommendation of the Minister for Local Government. The proclamation can make provision for a
variety of matters including the services to be provided, the geographical area the county council
covers, the county council’s functions, how many representatives from each council are to sit on
the county council, the transfer of staff, the apportionment of assets, rights and liahilities, the
delivery or retention of records, and the termination of things existing before the proclamation date
etc.
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The Locat Gavernment (State) Award 2010, as amended, applies equally to staff of County
Councils. Similarly, County Councils are ‘bodies politic’ {not bodies corporate} under the Local
Government Act and as such are governed by the State {and not the Federal) Industiial Relations
system the same as Councils are. Thersfore, there would be no change of Award or industrial
system applying to the RTRL staff if the governance structure was changed to a County Council
model. It shauld be noted that the transfer of staff from Lismore Council to a County Council, and
terms and conditions of the transfer for example, could be matters addressed in the praclamation.

Linder a County Council model a General Manager would be mandatory and the General Manager
must be retained pursuant to the template ‘General Manager Contract' issued by the Division of
Local Government. There would be nothing, however, to prevent the General Manager also being
the Regicnal Librarian for the RTRL and aftending o both the governance and the library functions
of the RTRL. The requirement to have a General Manager may not necessarily mean that an
additional staff member is required under the County Council model if existing resources can be
legally and practically reallocated.

Similarly, under a County Council model, financial and other annual reporting, together with
statuiory compliance, would be mandatory and therefore, it would be reascnable to assume that
resaurces would be required to manage human resourcesAWHES, information services and
financial services.

A review of the RTRL organisation structure as containec in the 2008/2008 RTRL Annual Report
shows that, at that time, the RTRL was already staffed with a Director (which could be the
equivalent of a County Cauncil General Manager}, 3 staff in HR, 2 stafi in [T and 3 administration
staff (which would be likely to stil be adequate under a County Council modetl). It is reported that
previousiy financial services were provided by a contraclor within the then set annuai budgets and
this too would appear to be likely to still be adeguate under a County Council mode!,

The AEC Group repert datad 2009 presentad to the RTRL Committee indicated that a County
Council model would cost approximately $160,000 pa mare than the Lismore proposed
Administrative Council Model. As will be seen from the table at Annexure 33(b}, a County Council
medel could in fact be cheaper that the Administrative Model, but In any event good governance
not cost should nat be the overarching determining factor. (NB all references to estimated cosis
are to those costs estimated by AEC Group and there has not besn time fo review those estimates
for accuracy.)

Putting to one side the staffing issues of Finance, HR and IT officers (all of which parts of
operations were formerly adequately managed within the pre-2010 RTRL structure), the main
areas where costs are estimated to be different between the County Councit Model and the
Administrative Council Model {which could bz called the ‘governance costs’), are as follows:

1. Administrative Council medel attracts a total estimated $188,000 cemprising:

(i)  estimated $134,000 “Dividend,” or payment to the Administering Councll, said to be for
‘compensation for risk’;

(i) estimated $40,000 for increased workers compensation premiums (because those
premiums are calcuiated as a percentage of total payroll ie all of the Administering
Cauncil’s total payroll not just the RTRL payroll);

(i) estimated $14,000 for negotiating service level agreements with each participating
Caungil.

2. County Council mode! attracts a total estimated $56,000 - $98,000 comprising:

(i) eslimated $30,000 County Coungillor fees;
(il  estimated $26,000 additional costs assoctated with retaining a General Manager;
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{ii} estimated $42,000 costs associated with ensuring Lecal Government Act compliance
{if it is accented thal a new Compliance Officer position is in fact required).

Comments on the individual costs differencas hetween the County Council and Administrative
Council model identified in the AEC report, including the staffing issues, are as follows:

a. The Administrative Council model introduces a new cost of $14,000 pa related to the annual
negotiation of proposed Service Level Agreements. The AEC report altributes this cost to
both the Gaunty Council and Administrative Couneil models, however, this appears to be
incorrect as there would be ne need for service level agreements under a County Council
model. That is, the additional new cost would apply to the proposed Administrative Council
model only.

b. A new General Manager est $156,000. As noted above, the pre-existing position of Director
could have fuifiled this role but there is no accounting for this In the report {eg there is no
reduction in salaries costs by removat of the existing Director paosition which would be
replaced by the General Manager position). Therefore, it would seam that the costs of a
General Manager should at worst be only a small portion of the estimated $156,000 and at
best atiract no additional cost at all, should the Regional Librarian role be combined. (It is
nated that the AEC repart has both the General Manager and the Regional Librarian
responsible for ‘cocrdination of service delivery’ which reiterates that it should be possible for
the one position to fulfil both roles without the estimated additional costs.}

e. A new Loca! Government Compliance Officer est $42,250. There does not appear to be any
need for such a position. The RTRL did not operate in a vacuum and has always been
required to be cormpliant with various stafutory and contractual requirements. A move o a
County Council model would Increage some mandatory requirements, such as the need for
management plang, auditing and annual reports. However, while they were not mandatory in
the past, these were being underiaken previously by the RTRL within their then existing
resources anyway. To the extent a Public Officer needs fo be designated, the same as
Finance Officer, there is no reasoen these designalions could net rest with the General
Manager positicn.

However, even if it is accepted that such a new Compliance/Public Cfficer position was
required, an estimated $42 250 pa spread across the four participating Councils appears to
he a small price te pay for a robust and transparent governance structure.

d. A new part time Finance Officer est $42,250. Finance services were apparently previously
provided to the RTRL by an external specialised contractor within the then existing working
expenses of the RTRL with the Directer being the designated Finance Cfficer. Under a
County Council model, the RTRL would have the cption of retaining extemnal contractor
services as it did before (ie same cost) or internalising those services (ie increased salaries
buf with a reduction in working expanses).

e. A parttime HR Officer est $42,250. As noted above, the 2008/09 RTRL Annual Report
shows it engaged an HR Officer, Payroll Officer and Payroll Assistant (although it dogs not
identify which of those positions, if any, were part-time). Unless Lismore Coungil has
subsequently made thaose pasitions redundant, they still exist and would be adequate to
service a County Councit modei with no additional cost. As the AEC Group’s report refers to
the "current HR Manager' it has to be assumed that the report is suggesting that an HR
Manager and a part time HR Officer would both be required under a County Council model,
insufficient information about EFT and staff numbers is available to confirm whether or not
this is the case. Even assuming that 1.5 EFT HR Officer would be required (which has not
bean demonstrated) the additional HR resources could then fulfil the duties of the exisling
payrofl resources with resulting savings, however the report has not explored any other
options.
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f. Different IT staff arrangements whereby it is said that the County Council IT staff would cost
an additional $39,000 pa. Again, unless Lismaore Council has made the previously RTRL IT
WManager and trainee positions radundant, those positions still exist and therefore there would
be no savings with the Administrative Council Model until such time as the RTRL |T Manager
position was made redundant or vacant.

The above comments are representad in tabular form as per the AEC Group report (as it relates to
the potential County Council Administrative Council models) at Annexure 33(b).

There are any number of variations on Organisation Structures that could be implemented to
support any of the various service delivery models considered far the RTRL. It would seem that the
Organisational Struclure reported in the 2008/200% RTRL Annual Report would have been
adequale o service and ensure statutory compliance in a County Council model, with the
redesignation of Director as General Manager. As a praclamation creating a County Council can
transfer staff inta a County Council and deal with matiers associated with the transfer,
management believes that statutory compliance with the Local Government Act (as it relaies to the
appointmant of staff) could be achieved through the proctamation.

The 2010/11 RTRL Arnual repcrt does not contain an organisation structure or information on
EFTs. Council's request for information on current RTRL staffing, structure and salaries was not
provided prior to preparation of this repart. Given that there have been no recommendations fram
the RTRL Commitiee on staffing changes, it has to be assumed that, in accordance with the
current contractual arrangements, there have been no changes to positions, appointments,
remuneration, conditions ete, with the only exception being pasitions which may have become
vacant and refilled through normal means.

Benefits of the County Council Model include:

1. Ensuring statuiory compliance with both the Library Act (subject te approval under that Act}
and the Local Government Act (subject to proclamation under that Act).

2. If forming part of the proclamation, and assuming there have been ne significant staffing
changes made unilaterally by Lismore Counil, the ability to be able fo transfer staff info the
County Council, which would provide certainty of employment under the Local Government
(State) Award and the state industrial system.

3. Being the most permanent and sustainable governance structure possible.

4. Guarantseing accountability to the community as well as to the participating Councils, and
increasing transparency.

For these reasons, the County Councit model is the cption recommended by managementi.

Other cooperative models have also been put farward by various members of the community and
the ather participating councits at various times over the last year, however, and these are also sel
out for Council's consideration below.

Possible Alternative — Cooperative Model (Status Quo)

It has besn propased that the participating Councils could consider a continuation of the RTRL
model — as it was ariginally established by the 1970s agreements and as il was previously
operating - as a possible alternative to the creation of a new legal struciure.

This would involve seeking the approval of the Minister for the Arts (with the agreement of the
Minister for Local Government) under s12A of the Library Act for the provision, control and
management of the RTRL as it previously cperated.
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This would include the re-establishment of the RTRL Commitiee {guided by the individual
resolutions of the constituent councils} with the power to direct Lismore as the Executive Council.
The Committes would make decisions relating to staffing and services based on the
recommendations of the constituent councils.

As noted above, however, management considers that there are inherent risks in this option given
the challenges of dual exercise of delegations; potential for reduced accountability and
transparency; and potential duplication and inefficiencies. This model may alsc put the enus more
firmly an Lismore tc assume a greater share of the responsibility for accountability and governance
of the RTRL than for its partners in terms of the requirement to manage staff, and o support the
meetings of the RTEL Committee.

For these reasons, if this option is preferred by Council, management would recommend that al! of
the financial and governance improvements suggested above [most particularly an independent
audit of the RTRL's asssts).

This is important so that alt of the parties to the cooperative agreement are clear on their joint and
individual rights, responsibilities, assets and liabilities from the commencement of the new
arrangements, as well as on the methods for their distribution in the event that the cooperative is
subsequently dissolved.

Possible Alternative — Hybrid Cooperative Model with Adrninisiering Council

Another option that has been canvassed in recent times is a hybrid cooperative model, involving an
Administering Council; a representative committee with decision-making powers; and a fee for
service arrangament,

Such a model would again involve seeking the approval of the Minister for the Arts (with the
agreement of the Minister for Local Government) under s12A of the Library Act for the provisicn,
conirol and managemeant of a new hybrid cooperative model for the RTRL.

The State Library of NSW has recently conducted a cost-benefit analysis which found that
outsourcing of certain functions (such as cobection development managemeni, processing and
cataloguing) can generate returns, particularly in terms of improved purchasing power and
economies of scale.! Based cn the State Librany’s analysis, centralised service provision under a
cooperative model (such as efther the existing 1970s RTRL model, a hybrid, or the County Council
model as suggested above) offers a range of benefits — providing that any savings are redisiributed
back into the library cooperative to enhance service quality.

It & hybrid cooperative modei, for example, the Administering Coungil could support an
independent cross-Council RTRL Committee with delegated powers (to the exient possible), but
would also have some certainty of income and expenditure through a fee-for-service arrangement
for some services. This may include, for example, the provision of IT services, callection
development and management, procurement and acquisitions, processing and catalaguing,
events, programs and customer service etc. Strategic/pelicy decisions would remain within the
domain of the cross-Council RTRL Committee.

if this option is selected, management again recommands that all of the financial and governance
improvements suggested earlier in this report (including the independent audit at two points in
time) are implemented so that all of the parties to the cooperative agreement are clear on their joint
and individual rights, responsibilities, assets and liabilities, as well as on the methods for their
distribution in the event that the cooperative is dissolved.

! State Library NSW (2010) A benefit cost anaivsis: Quitsourcing of Acquisitions, Cataloguing and Processing
it NSW Public Libraries, Library Council of NSW, Sydney.
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Next steps

At all stages in this matter the affected staff and employee associations will need to be consulted
extensively and given opportunities to provide input and sesk information ete.

in addition, meetings and discussions with State Government should zaiso continue, such as the
meeting of the Mayors of all RTRL Councils which has been called by the Hon Don Page MP,
Minister for Local Government and Minister for the Narth Coast, currently scheduled for 5 April
2012 in Ballina.

It is recommended that the following steps be considered. Many of the steps can ocour
concurrently.

Audit & Baseline Position on Assets and Liabilities (can be occurring concurrently with Steps 5§ - 7)
Step 1 RTRL Commities be re-convened with a meeting to be called as a matler of urgency.

Step 2 RTRL Committee prepare a brief and retain contractors to undertake an audit of assets and
potential liabilities as at 2009 {when Lismore began to make changes to the RTRL’s
operating arrangements) and presently, including detailed analysis of staffing issues.

Step 3 RTRL Committee makes recommendations as o the assets, rights and liabilities of each of
the Executive and constituent Councils under the current {1970s) Model of Operation o be
used as a baseline for the ultimate governance model,

Step 4 Each of the Executive and constituent Councils obtain their own advice, as they require,
and cansider the outcomes of the audit and recommendations of the RTRL with a view to
reaching a consensus on their respective assets, rights and liabilities under the Current
(1970s) Operating Modek. Upon reaching an agreement, each Council adopt the agreed
position on assets as a baseline foundation for all future negotiations and the ultimate
governance model {can be occurting concurrently with Steps 2 — 3 as well as Steps 5 - 7).

These steps are critical % establishing a base for the future and should be completed as a matter
of priority.

fnterim Arrangaments - Approval under s12A o Continue with the Current (1970s) Mode! of
Operation for an interim period {12 months) pending finalisation of future governance model (can
be occurring concurrently with Steps 1-4 8 8- 14.)

Step 5 RTRL Cormmittee prepares and recommends a business case for seeking approval under
$12A for the Curreni {1970s) Model of Operation to continue on an inferim basis fora
period of up to 12 months from the date of approval.

Step 6 Each Council adopts the business case and resolves to seek approval undsr s12A for the
Gurrent {1970s) Model of Operation to continue on an interim basis for a period of up to
12 months from the date of approval.

Step 7 Execulive Council (via the RTRL Committee) makes application for approval, responds o
any enquiries or requests far further informaticn and keeps other Cauncils informed of
progress with application via regular meetings of the reconvensd RTRL Committee.

These steps are critical to immediately providing staiutory compliance while permanent future
governance modzl is established. These steps are necessary regardless of what governance
madel may be ultimatsly adopted. While the pracess under s12A Is new, the need for this action is
weil known anc support from state government continues to be offered, so it would be hoped that
approval could be granted within & very shert time after the RTRL prepared the business case.
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Future County Council Model (can be occurring concurrently with Steps 5 — 7}

Step § RTRL Cammittee develops a proposal far a County Councii model including, without
limitation:

a} name;

b} constituent councils and geographic area of operations;

) number of members from each constituent Council to be elected fo the County

Council board:

functions;

proposals with regard to staff (including any interim arrangements pending

implementation of the new siruclure);

{f} draft terms of proclamation dealing with transfer or apportionment of asseis and
liabilities, transfer of staff and/or cessation of 1970s Agreements and preservation of
any rights to liabflities arising the 1970s Agreements etc;

(o) husiness case for the proposed moded;

(h) identificatien of which Council will be responsible for seeking the necessary

approvals and proclamations on the colleciive beha'f of constituent councils; etc.

e
[+]

——
[uj e
e

Slep 8 RTRL Committee resolves to recommend the proposed County Council model fo member
Councils.

Step 10 Each member Council resolves to agree to the proposed County Council and the business
case and to authorise applications for approval under both the Library Act and the Local
Govermment Act.

Step 11 The proponent Council applies for approval under s12A of the Library Act (must acour
before application under Locat Government Act, as conseguences could flow if Library Act
application is denied).

Step 12 Upon receipt of approval under the Library Act, preponent Councit to put business case to
Minister for Local Government seeking creaticn and proclamation of the new County
Council.

Step 13 Minister must advertise any proposatl (for 28 days) and consider submissions before
determining the terms of any proposed practamation.

Siep 14 If application proceeds after public submissions, Minister for Local Government applies to
Govennor for proclamation creating the Courdy Council.

Step 15 County Council is proclaimed and commences on the date identified in the gazettsl.

If s12A approval can be obtained for interim arrangements, this would provide all the Councils,
staff, employee associations and State Governmeant, 1 year in which to implement a County
Caouncil modet which should be adequate with commitment and support fror all stakeholdars.

Financial Implications
The costing informaticn contained in the AEC Group report has been relied upon as noted ahove,

It is possible, as noted above, thal a County Council model could in fact be cheaper than an
Administrative Council modsl. Even if it wera to be more expensive (up to the $160,000 previously
estimated) it would still bs considered to be more ‘cost effective’ given the inlangible benefils the
Councils and the communities would derive from improved governance, accountability,
transparency and sustainability.
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Council should be aware that there could be potential financial imphcations If Lismore City Council
has unilaterally made changes to the siructure or staffing which could not be predicted as, while
requested, no information an this has been provided hy Lismore City Council as yet. This should
not impact which governance madel is ultimately adapted, but it could potentially impact one-off
costs of changing governance models for individual Councils,

The costs of an independent audit of RTRL assets and habilities will depend to a degree on the
scope of the terms of reference which will need to be set by the RTRL Committee with subsequent
endorsement from all participating Councils. An estimate of possible costs has not been obtained
at this time.

Statutory and Palicy Compliance Implications

Governance Models

It is correct that the RTRL as previously operated was not compliant with the requirements of the
Library Act or the Local Government Act. Ne aclion can be taken {o rectify this.

it is also the case that the current operation of the RTRL via unilateral decisions of Lismere City
Council without recommendations from the RTRL Committee is not compliant with either the
Library Act, the Lacal Government Act ner current centractual obligations.

However, with correct delegations and correct exercise of non-delegable functions and with s12A
approval, the Current {1970s) Modei of Operation of the RTRL could continue and comply with
both the Library Act and Local Governmant Act as an interim arrangement. Itis fkely this could be
achigved very quickly and management belicves this should be pursued as a maiter of urgency.

In terms of permanent governance arrangaments, subject to approval under s12A:

1. A County Council model would be compliant with both the Library Act and Local Gavernment
Act without reservation,

2. An Administrative Council Model will be compliant with both the Library Act and Eocal
Government Act anly if:

(a) each RTRL Council delegates their respeclive delegable functions and powers (o the
Administering Council and then, in addition, continues to exarcise their respective
non-delegable functions and powers consistently with the remainder of the RTRL
Councils; or

(o) each RTRL Council cantracts all aspecis of library serviges to the Administering
Council absolutely le gives up ali participation and decision-making entirely such that
no deiegations or exercise of non-deiegable duties is necessary.
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[ J
STATE LIBRARY®

NEW SOUTH WALES

RECORDS

Mr Paul Hickey
General Manager

SCANNED
Ballina Shire Council

27 MAR 2012
PO Box 450
BallimaNSW24vy8 | EYY e

21 March 2012 ) S ke I e

Richmond-Tweed Regicnal Library
- Dear Mr Hickey,

| am writing in response to your letter of 24 February 2012 which asked that the State Library
clarifies its position on the Richmond-Tweed Regional Library.

The State Library notes the ongoing deliberations between the four councils about the
continued operations of the regional library service and supports a resolution of the matter.

With regards to involvement of Mr Cameron Morley, Manager Funding and Advisory
Services, here at the State Library, | wrote to you in December 2011 stating that a further
report was unlikely 1o provide your council with significantly more information.

Our understanding at that time was that the Byron, Ballina and Tweed councils remained in
dizlogue with Lismore City Council on the matter of an administrative model. Given the
advice already provided by the Library on the proposed new administrative model agreement
and the therough understanding of the administrative model that was evident in your
council's business papers (supplied with your letter of 25 November 2011), we do not
believe that input from Mr Morley is required.

| am advised that, following the meeting of the four councils on 7 February 2012 and the
Lismore Council meeting of 12 March 2012, the councits will continue to work together to
establish a model for regional library services.

| suggest that, in the first instance, the councils agree in principle on a model or models that
may be suitable. Following this agreement, if the proposed model requires approval under
s12A of the Library Act 1939, the State Library and the Division of Local Government will
work with delegated council representatives on the submission process. | enclose a copy of
the advice that we previously sent to all councils on the operation of s12A.

| am pleased to note that the library services from all branches and the mobile library have
cantinued to operate during this period and that the 2010/11 statistics reported to us from the
regional library indicate that the library service continues to operate effectively.

Yours sincerely, .

el S

Frances Sims
Director, Public Library and Community Learning Services
State Library of NSW

FD-SE54-7201 10K FECYGLED AUSTRALIAN MATE

Macquarie Strect Sydney NSW 2000 / Telephone +612 9273 1414 / Facsimile +612 9273 1255
' www,slasw,gov.au
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o
STATE LIBRARY®

NEW SOUUTH WALES

Mr Paul Hickey
General Manager
Ballina Shire Council
PC Box 450

Ballina

NSW 2478

19 October 2011

Dear Mr Hickey,
Library Act 1939 section 12A

I am writing to inform you that a process for the operation of the new s12A of the
Library Act 1939 has been agreed upon with the NSW Department of Premier and
Cabinet, Local Government Division.

You will be aware that the NSW Government has created additional flexibility in the
operation of regional public library services through the introduction of the new
Section 12A into the Library Act 1939. Section 12 of the Act enables councils to
agree to provide library services regionally, that is across more than one council area.
Such arrangements are termed “regional libraries". At present 70 NSW councils are
party to s12 agreements for library services.

Prior to the amendment, councils entering into such arrangements needed to adopt an
executive council model as detailed in Section 12(1) or (12)2 of the Act. This
involved one council accepting the responsibility for the management and provision of
the library (or an aspect of the library service) on behalf of the other council or
councils. The other council or councils also needed to delegate their library
management to the executive council.

The new s12A enables councils that wish to operate regional library services using
alternative arrangements to propose the arrangements that suit their situation. Please
note that no Council is required to enter into arrangements under section 12A.

Such proposals need to be approved by the Minister for the Arts with the agreement of
the Minister for Local Government. This will ensure that alternative arrangements for
regional libraries meet the Library Act and Local Government Act requirements and
Government policies.

Macquarie Street Sydney NSW 2000 / Telephone +612 9273 1414 / Facsimile +612 9273 1255
www.sl.nsw.gov.au
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Section 12A proposals by two or more councils are to be made to the Minister for the
Arts. The proposal assessment process will include advice from the State Library and
the Local Government Division, Department of Premier and Cabinet.

Please contact Cameron Morley, Manager, Funding and Advisory Services, State
Library of NSW on 02 9273 1483 for further detail.

Yours sincerely,

Frances Sims
Director, Public Library and Community Learning Services
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Brief for Audit of Richmond Tweed Regional Library
< Assets and Liabilities

%
T
9

Below are suggested points for consideration as to represent a scope to a propesed audit of
Richmond Tweed Regional Library (RTRL):

Background

During the 2009/2010 financial year, the financial cperatic ns and financial position of RTRL were
incorporated and consolidated into the financial records of Lismere City Council as the administering
Council of RTRL. This transition appears to have cccurred commencing 1 July 2009 and for the
2009/2010 and 2010/2011 financial years, a special purpese financial report has been prepared that
has not been audited.

Audit Scope

Byren Shire Council seeks to track the changes over the 2009/2010, 2010/2011 and 2011/2012
financial years of the financial operations of Richmend Tweed Regional Library to identify the
followi ng:

* Assels

That the property, plant and equipment of Richmond Tweed Regional Library in existence at 30
June 2009 is still recorded in the financial records of RTRL at 30 June 2012 unless there has been a
disposal, derecognition, or subsequent new acquisition. This will require an audit of the complete
asset register in terms of physical asset records and monetary values for all asset classes for the
2009/2010, 2010/2011 and 2011/2012 financial years.

That the Cash and Cash Equivalents on hand at 30 June 2009 for RTRL is still in existence at 30
June 2012 with the exception of movements relating specifically to RTRL cperations over the last
three financial years.

« Liabilities

That majority of liabilities relate to provisions for staff entitlements. To verify the balances stated at
the end of each financial year it would be necessary to review the detailed calculations for the
entitlements by staff member to ensure movements in the provisions can be traced and only relate
to RTRL employees. This should from part of financial statement working papers each financial
year.

* Staffing Levels

Review of the staffing structure of RTRL at 1 July 2009 as the base and then review the staff
structure each financial year up to 30 June 2012 to identify whether RTRL positions have been
consistently carried through each financial year. A reconciliation of staff positions will need to be
carried out to identify if there are additional positions or deleted positions and whether positions are
only undertaking RTRL activities. Records required to review include staffing structures, and
detailed budget decuments for salary/wage calculaticns.

+ Revenue

Page 1 of 2 #1242388
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The major funding scurce of RTRL comes frem the annual centributien from member Council of
RTRL. Tc verify the annual contribution each financial year a review of the work papers determining
the annual centribution for each member Ceuncil is required.

+ Expenditure

The major expenditure item for RTRL is employee costs. A review of these expenses by accessing
general ledger transactions to ensure transactions relate purely to RTRL staff. Inaddition a review
of the administrative charges by Lismere City Council allocated to RTRL.

Documentation required for a proposed Audit

« RTRL Financial Statement work papers for 2009/2010, 2010/2011 and 2011/2012.

RTRL Budget work papers for 2009/2010, 2010/2011 and 2011/201 2.

* Reconciliation of the closing balances of RTRL at 3¢ June 2009 and their backing
information transferred to the financial records of Lismore City Geuncil on 1 July 2009.

* Detailed asset registers for each asset class for 2009/2010, 2010/2011 and 2011/2012.

* Access to general ledger accounts and transactions of RTRL for 2009/2010, 2010/2011 and
2011/2012.

+ Staffing structure details of RTRL for 2009/2010, 2010/2011 and 2011/2012.

+ Details of bank reconciliations and register of investments for 20092010, 2010%/2011 and

2011/2012.
Page 2 of 2 #1242388
Ballina Shire Council Ordinary Meeting Attachments

28/06/12 Page 102



10.11 Richmond Tweed Reqgional Library - Industrial Dispute.DOC

Confidential

.

saviaviarawyers

Hiicl

27 November 2008

Cur raf LMTO1

The General M

anager

Lismore City Council
43 Qliver Avenue

Goonellabah N

Attention: Ring

Email

Dear Sir

Advice re

SW 2480

Santin

Richmond Tweed Regional Library

Introduction

t The Colincil seeks my advice on whether the Executive Council arrangements
involving Lismore City Council relating to the Richmond Tweed Regiona! Library
(Library) comply with the Local Government Act 1993 (LGA).

2 I am specifically asked not fo give advice an whether those arrangements comply with
the Library Act 1938 or other legislation,

3 The relevant facts and background is as follows:

3.1

3.2

3.3

3.4

35

3.6

T G2 8235 8700 »

The Library operates within the local government areas of the City of Lismore
and tha Shires of Bailina, Byron and Tweed.

The Ballina, Byren and Twead Shire Councils have each anterad into a
separate agreement with Lismore City Council relating to the provision of
Library services in thelr areas {Library Agreement),

| have read a copy of the agreements hetween Lismere City Councit and
Ballina Shire Council dated 14 December 1973 and Lismore City Council and
Tweed Shire Council dated § November 1973, which are malerially the same.

| have not read a copy of the agreement between Lismore City Counci and
Byron Shire Council but assume i is also in materially the same lerms.

The Library Agreements are expressly stated to be made in pursuance of the
Library Act 1939,

The relevant provisions of the Library Agreement are as follows:

38.1 the express intention of the parties is to provide adequate library
facilities for the residents of their areas,

Irdsavtaviordawyers
Leval 7, L OConnel] Streat, Syduey NSW 2000, Al 2
F 02 BR35 5753 « Wwww lindsaytaylorlewyers com.au  + E mail@lindsaytayinsiawyers com.ay
ABN 15 695 854 345

tiaillity limiked by a scheme approved under Professional Standards Legislation
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382 forthat purpose, the Richmond Tweed Regional Library s declared to
be constituted by the Library Agresment,

353 Lismore CGC is to appoint a Richmond Tweed Regional Library
Committee (Library Committee),

3.64 the Library Gommittee is to consist of:

{a) 2 members appointed by each of the parties to the
Agreement, and

) 2 members appointed by any other Council that enters into &
similar agresment with Lismore City Council, and

() the Town Clerk of Lismore City Council who is to be the
Executive Member of the Library Committae,

36.5 with specified exceptions, the parties are 1o defegate to the Library
Committee their control of libraries and library services (n their areas,

366 the parties are fo pay contributions to the Library Committee,

357 the Library Committe is to bank the contributions and any other
money it receives into & bank account,

3.6.8 the Library Committes is to appoint an Execulive Sub-Commiftee that
is empowered 1o act on behalf of the Library Commiltee,

388 the bank account is to be operated only by resolution of the Library
Committee of, in contingent circumstances, the Executive sub-
Committee,

3.6.1C the Library Committee is to nominate library staff on the
recarmmendation of the Council in whose area the stalf will be
principally employed,

36.11 the Library Committee is to provide an annual report to the parties
that includes details of the Commiltee’s activities over the previous 12
months including retating to book purchases and sfock,

3.6.12 Lismore City Council is appointed Execulive Counc,
3.6.13 the Executive Council is required to employ all library staff.

37 | am instructed that, in practice, Lismore City Council undertakes the following
in relation to the Library as the Executive Council:

3.7.1  employment of the Directer but not the incurring of the cost of his pay,
372 provision of premises for the Library’s headguarters,

3.7.3 provision of molor vehicles used for the purposes of the Library, and
3.7.4 tendering relating to the Library.

| am further instructed that:

3756 Lismore City Council does not manage the Library from day to day,

37.6 the Library is managed from day to day by Library staff independently
of the Council under the purported direction and control of the Library
Director,

377 no delegation exdsts from the Council's Generai Manager lo the
Library Director relating to the day to day management of the Library,

378 the Library also purports to employ its own staff.

Uismore GG - Amended Advice re Fxacutive Council Arrangements re Richmond Tweed Regional Library v2 CLEAN
27.11.08.doc H
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.

4 | have not been instructed whether Lismore City Coungl, as the Executive Council,
owns cther property used for the purposes of the Library.

Summary of Advice

5 The Library Agreement is valid under the LGA except the provision relating te
delegaticns by the participating councils.
8 The Library Committae is intended to be the governing body of the Library and is

respensible for providing, managing and controlling the Library and Library services in
the areas of the participating Coungils.

7 Lismore City Council, as the Executive Gouncl, is responsible for implementing the
decisions of the Library Committee and undertaking the day to day managament of
the Library.

3 The Library Committee s validly established by Lismore City Council but is not a

Committes as defined in clause 231 of the Local Govemment (General) Reguiation
2005 (Regulation) and therefore Part 10 of the Reagulation does not apply to it.

g The terms of the delegaticn given to the Library Commitiee by Lismore City Council
and the other participating councils under the Library Agreemant contravene s377(1)
of the LGA.

10 The delegation provision of the Library Agreement must be amended to comply with
the LGA

14 The delegation given to the Library Gommittee by Lismore City Council and the
participating Councils must be revoked and replaced by delegations that comply with
s377(1).

12 The delegatior: provision of the Library Agreement must also be amended so that the
review of delegations by & council required by $380 can be undertaken by the
participating Counclls without contravening the Library Agresment.

13 The contriputions paid to the Library Committee by the participating Councils under
the Library Agreement and deposited inte the bank account of the Library Commitiee
are money and property received by Lismere City Council within the meaning of 5408
of the LGA,

14 Therefore, that money must be held in Lismore City Council's funds it accordance
with Division 1 of Part 3 of Chapter 13 of the LGA and must be accounted for and
audited in accordance with Divisions 2 and 3 of that Chapter.

15 In my opinion, because the contributions paid to the Library Committee by the
gartizipating Councils are In fac held, audited and accounted for in the Library's
funds, and nol Lismore City Council's funds, the Council to this extent is in breach of
5409 of the LGA.

16 Where the Library Committee wishes tc invite tenders, the tendering process must be
undertakan by Lismore City Council on its behalf in accordance with the applicable
provisions of the LGA.

17 The day to day management of the Library and the employment of staff are functions
required to be carried out by Lismere Council. In fact these functions purport to be
undertaken by Ligrary staff independently of the Gouncii under the purported direction
of the Library Director who has no delegation from the General Manager of Lismore
City Council to do so. In my opinion this is in breach of the Likrary Agreement.

Advice
Provision Library services utider the LGA

18 The Library Agreement is expressly stated to be antered inte under the Library Act
1939,

Lismare OO - Amended Advice re Executive Goundit Arrangements re Richmond Tweed Regional Library v2 CLEAN
27.11.08.doc
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18 However, | do not think that the Library Act 1939 prevents & council providing library
services in the absence of adopting the provisions of that Act. In my opinion, a council
has a discretion whather to provide library services in accordanca with the Library Act
or otherwise.

20 | make no comment on whether Library Agreement was validiy entersd into under the
Local Government Act 1919, which was in force at the time the Library Agreement
was enterad into, or whether it remains binding on the parties.

21" in my opinicn, the terms of the Library Agreement and the functions performed by
Lisznore City Council under it are authorised by the LGA for the reasons that foliow.

22 Section 7 of tha LGA spegifies the purposes of the LGA, which include {he following:

(b)  fo regulate the refationships hefween the peapls and bodies comprising the
system of local government in New South Wales,

{a)  togive councis:

0 the abiiify fo provide goods, services and facilities, and lo cany out
activities, appropriate to the current and fulure needs of focal
communifies and of the wider public

23 A council's charter under s8 of the LGA includes the following:

o o provide direcliy or on behalf of ather fevels of govermmenl, affer due
consultation, adequate, equitable and appropriale. services and facilities for the
communily and fo ensure thaf those services and facilities are managed efficiently
and effectively

24 A council has functions:
241  conferred or imposed on it under the LGA (s21, LGA),
242  conferred or impused on it by or under any other Act or law (s22, LGA), and

24.3  permitting it fo do all such things as are supplamental or incidental to, or
consequential on, the exercise of its functions (s23, LGA).

25 Section 24 of the LGA allows a council fo provide goods, services and faciiities, and
carry out aclivities, appropriale to the current and future needs within its local
community and of the wider public, subject o this Act, the reguiafions and any other
jaw. In my view, this covers the provision of fibrary services.

26 A council is constituted as & body corporate under 5220 of the LGA and is therefere a
statutory corporation.

27 Section 50 of the inferpratation Act 1987 provides that, as a statutery corporation, a
council:

{(d)  may, for the purpose of enabling it to exercise its functions, purchase,
exchange, take on lease, hold, dispose of and olherwise deal with property,
and

fe)  may do and suffer all other things thaf bodies corporate may, by law, do and
suffer and that are necessary for, or incidental to, the exercise of lts functions

28 Section 357 provides that a councll may exercise its functions within its area or
outside its area, but may exercise its regulatory functions under Chapter 7 only within
its area.
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28 In my opinion, these provisions permit the Library Committes and Lismore City
Council to exercise functions relating to the provision of Library services in the areas
of the participating Councils as providad for in the Library Agreement.

The Library Committee

30 The Library Agreement does not expressly state the overall role of the Library
Committee.

31 However, in my opinion, the tetms of the Library Agreement indicate that parties
intended it to be the goveming body of the Library responsible for providing,
managing and controlling the Library and Library services in the areas of the
parficipating Councils.

32 My instructions reveal that Lismere City Council, as the Exascutive Council, is
rasponsible for implementing the decisions of the Library Committee and undertaking
the day to day management of the Library.

33 However, | am instructed that Lismore City Council does not undertake the day to day
management of the Library, nor does it employ Library staf. Rather these functions
purport to be carrled cut by Library stafl independently of the Council under the
purported direction of the Library Director who has no delegation from the General
Manager of Lismore City Councii. in my opinion this is in breach of the Library
Agreement.

34 In rmy view, the Library Commiiftes is not a Committee as defined in clause 231 of the
Regulation because it is not a commiffee establishad under clause 260 or the council
when it has resoived fiself into a commiltee of the whole.

35 Therefore, Part 10 of the Regulation does not apply to the Library Committee.

36 In my opinion, the LGA does not prevent Lismore City Council appoiniing the Library
Committee under the Library Agreement nor does It prevent that Committes having
" mambers nominated by other councils in accordance with the Library Agreement.

37 Tharefore, in my opinion, the Library Committee is validly established undar the LGA,

35 | make no comment on whether, under the Local Government Act 18189, it was
necessary for the Library Committee to be established by Lismore Gity Councif rather
than jointly by the participating Gouncils or whether it was necessary or desirable for
the Caommittee to be established by cne participating Council for purpeses of the
Library Act 1939.

39 Howavar, in my epinion, the LGA doss not require the Library Committee to be
established by one participating council in arder for that Commiliee to operate under
the Library Agreement in the manner envisaged by that Agreement.

40 | also maka no cammant on whether the Library Committee was validly establishad at
ihe time the Library Agreement was entered into or whether it has validly continued in
farce since then,

Delegations to the Library Committee

41 The Library Agreement provides that the parties are to delegate 10 the Library
Committee al and any of their powers and duties in refaton fo the provision,
management and control of libraries and fibrary services, except any power to barrow
money, to make and/or levy a rate, fo execute a deed or conlract or any agreement
under the Library Act...or fo institute proceedings at faw of in equiy on behaif of the
respective Councils

42 Section 377(1) of the LGA permits a council te delegate its functions to the generai
manager or any other person or bady.
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43 In my apinion, the Library is a relevant body for the purposes of 3377(1) and,
therefore, may be given delegations by the participating Councils under the Library
Agreement.

44 In my opinion, the delegation given to the Library Committee by Lismore City Council
and the other parlicipating councils under the Library Agreement contravenes sA77{1)
of the LGA.

45 This is because the exceptions to the delegation given by the participating Councils
as specified in tha Library Agreement fall short of the exceptions toa councit's power
to delegate under s377(1).

46 For this reason, in my opinion, the delegation given to the Library Committes by
Lismore City Council and the participating Councils is beyond power must be revoked
and replaced by delegations that comply with s377(1).

47 In order to anable ihis 1o ceour withaut Lismore City Council and the other
participating Councils contravening the Library Agreement, the relevant provision of
the Library Agreement must be first amended.

A8 Seetion 380 requires a council {o review all its delsgations during the first 12 months
of each term of office. | have ne instructions whether the participating Council have
complied with this requirement.

49 In any event, the Library Agreement as presently drafted does not, in my opinion,
accommodate the possisiiity of the review required by 5380, The delegation given
under the Library Agreement is expressed as a once and for all delegation with no
express provision for review.

50 The relevant provision of the Library Agreement must be amended so that the review
recuired by 3380 can be underiaken by the pariicipating Councils without
contravening the Library Agreement.

51 It should be noted that s350 does not, in my opinion, operate to invalidate a counci’s
delegations if the council breaches the requireraent in 5380 to review its delegations.

52 Therefore, if the delegations specified In the Library Agreement have not heen
reviewed in accordance with 8380, it is my view that the deiegations remain in force
although the council concemed wilt have breachad the LGA,

Contributions pald fo the Library Commiftee

83 In my opinion, the effect of Lismare City Council establishing the Library Committes is
that the contributions paid to the Library Commiittee by the participating Counclls
under the Library Agreement and depositect into the bank account of the Library
Committee are money and property received by Lismore City Council within the
meaning of §409 of the LGA.

54 Therefore, that morey must ke held in Lismore City Council's funds in accordance
with Division 1 of Part 3 of Chapter 13 of tha LGA and must be accouniad for and
audited in accordance with Divisions 2 and 3 of that Chapter.

55 | am instructed that the contributions paid to the Library Committee by the
participating Councils are in fact held, audited and accounted for in the Library's
funds, and not the funds of Lismore City Gouncil. As a result, in my opinion Lismore
City Council to this extent is in breach of 5408 of the LGA.

56 The Library Agreement provides that the bank account of the Library Committes is 1o
be operated only by resolution of the Library Commities or the Executive sub-
Committee.

&7 | am instructed that the Library Commitiee does not pass resolutions to make
payments ta Lismare City Council to enable it, as the Executive Councit, to pay library
staff, purchase books, motor vehicles and other stock and equipment of the Library
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and discharge any debts and other liabilities incurred by it in the day to day operation
of the Library.

Tendering arrangements

58 The delegation given to the Library Committee by Lismore City Gouncil and the other
participating Councils under the Library Agraement includes the function of tandering.

59 { am instructed that Lismore Gity Council, in its role as Executive Council, undertakes
tendering in relation to the Library on behalf of the Library Committee.
60 In my opinion, this complies with the tendering provisions of the LGA involving bodles

established by a Coungil.

61 Section 55A(1} of the LGA provides that a comncil must comply With the requiraments
of section 55 (including any regutations made under that section) even though the
contract to which that section applies involves something being done to or by an entify
that the council has formed or parficipated in forming.

62 Sacticn 58A(3) defines an enfity to mean any partnership, frust, corporation, joint
venture, syndicale or other body (whether or not incorporated), but does nol include
any such enlity that is of a class prescribed by the reguiations as not baing within this
definilion.

83 The Library Committee is an unincorporated body established by Lismore City
Council in accardance with it obligations under the Library Agresment.

64 The Regulation does not exclude an entity such as the Library Committee from the
application of sE5A(1).

65 Therefore, whare the Library Committes wishes to invite tenders, the tendering
process must be undertaken by Lismore City Council on its hehalf in accordance with
the applicable provisions of the LGA.

65 1 trust this advice is of assistance.
Yours sincerely,

dgr.

Br Lindsay Taylor

Direct: 8235 9701

Fax: 82359789

Maobile: 0417 997 830

Email: lindsay taylor@lindsaytaylorlawyers.com.au
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Advice re Richmond Tweed Regional Library

Introduction

1 Lismore City Council (LCC), as the Executive Councll, and on behalf of the
Richimand Tweed Regional Library (Library), seeks my advice on 2 options for the
ongoing operation and management of the Library being:

114 the creation of a caunty council, and

1.2 amendment of the agreament entered into between Council and Ballina,
Byron and Tweed Shire Councils {Participating Gouncils) in the early 1970s
relating to the provisicn ef Library services in their areas (Library

Agreament).

2 | understand that the Participating Counclis are generally happy with the manner in
which the Library is currently operated, despite the fact that lhis gives rise to some
breaches of e Local Government Act 1993 (LGA). As a result LCC has sought

advice o

2.1 The implications of each cption far the mannar in which the Library is
currently operated and managed; and

22 The advantages ang disadvantages of each option from the point of view of
the Library, the Exacutive Council and the Participating Councils established
under the Library Agreement.

Provisions of the Library Agreement

3 The relevant provisions of the Library Agreement are as follows:
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31 the express intantion of {he parties is to provide adequate library facilities for
the residents of their areas,

3.2 for that purpose, the Richmend Tweed Regional lerary is declared to be
conslituted by the Library Agresment,

33 LCC is to appoint a Richmond Tweed Regiona! Library Committee {Library
Committan},

34 tha Library Committes Is to consist of:
3.4.1  2members appointed by each of the parties to the Agreemant, and

3.4.2 2 members appointed by any other Council that enters into a similar
agreement with Lismors Gity Council, and

3.4.3 the Town Clerk of LCT whao is to be the Execufive Member of the
Library Commitiee,

3.5 with specified exceptions, the partles are to delegate to the Library Committes
their controf of libraries and library services in their areas,

36 the parties are to pay contributions to the Library Commitlee,

37 {he Library Cammittes is ta bank the contributions and any other money it
receives into a bank account,

38  the Library Commitiee is to appoint an Executive Sub-Comimittas that is
empowered to act an behalf of the Library Committee.

3.9 the bank account is te be Gperated only by resoiution of the Library
Committee or, in condingent circumstances, the Executive Sub-Committes,

3.10 the Library Commitiee is to nominate library staff on the recommendation of
the Council in whose area the staff wili be principally employsd,

3.11  the Library Committee is to provide an annual report to the parties that
includes detaiis of the Committee’s aclivities over the previous 12 months
including relating to hook purchases and stock,

3,12 LCCis appainted Exacutive Counch,
3.13  the Execulive Councit is reguired to empioy aff library staff.

Current operation and management of the Library
4 t am instructed that, in practice, LOC undertakes the following in relation to the Library
as the Execulive Council:

4.4 Co-ordinates the employment.of the Director and is a parly to the Director's
contract of employment, but all salary related payments are paid dlrecliy by
the Library,

42 Has the legal ownership of the Library's headguarters, but all ownership,
operating and maintenance costs are paid directly by the Library,

4.3 Registers and insures all motor vehicles used for Library purposes, but all
ownership, operating and maintenance costs are paid by the Library, , and

4.4 Assists In Ihe preparation of sorme tender specifications, but fcrmaIEy adopts
all tenders on behalf of the Library.

5 1 am further instructed that:
5.1 LCC does not manage the Library from day to day,
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5.2 the Library is managed from day to day by Library staff independently of LOC
under the purparted direction aid control of the Library Director,

53 no delegation exists from L.CC's General Manager to the Librasy Director
relating to the day to day management of the Library,

5.4 the Library aiso purports to employ its own staff. However, 1 note that the
report ta the Library Commitlee dated 28 November 2008 (Report) states that
LEC actually employs the staff although this arrangement is invisible,

5.5 the Library prepares its own annual budget and sfrategic planning documents;

£5 ihe Library maintains bank and investment accounts, pays creditors, Issues
tax invoices, remils and claims taxes and prepares annual financial reports.

| have not been instructed whether LCC, as the Executive Council, owns other
property used for the purposes of the Library.

Discussion of Optioné

County Council Model

Provisions of the LGA regarding county councils

10

11

14

15

7

Part 5 of Chapter 12 of the LGA relatas to county councils.

Section 387 of the LGA permits the Governor ta eslahlish a county council, aftar
consideration of a proposal to do so by a council or other Incal authorily.

The proclamation establishing the county council may include facilitating provisians of
the type comemplated by section 213 of the LGA I redation fo counclls. They include
provisions relating 1o the transfer of assets, rights and liabiliies, and the transfer of
slaff.

A county cauncil may perferm any one or more of the functions of a councll under the
I.GA ar any other act or law.

A county council has a governing body, which is comprisad of members elected by
each constituent council, being each council whase area lies wholly or sartly within
the county seuncil’s area of operations. Tha constituent councils would be the
Paricipating Gouncils.

The members of the goveming body must be counciliors of the constituent councifs.

A county council has the legal capacity and powers of an individual, butis nuta body
corporate and is consfituted by the number of persens to be elected by each
consliluent council to the county councit's govering body.

The members of the county council must elect ona of its members as the chairperson.
The chairperson holds office for 12 manths, presides at meeatings of the county
council and exercises such other functions of the county council as the county council
detenmines. ’

Section 394 of the LGA provides that a council may not underiake any of tha
functions conferred on a county council whose area of operations covers the whole ar
part of that council’s area, subject to anything in the regulations, and any provisions of
the prociamation establishing the county councl.

Saction 395 provides That a county council must appoint & general manager who
exerdises the functions which a general manager of a souncit exercises in ralation to
a counicil.

A county councit must meet 4 times a year.

Usmora CC - Advics ra Restructuring of Richmond Twesd Regional Library 23.02.08.das

3

Ballina Shire Council

28/06/12

Ordinary Meeting Attachments

Page 112



10.11 Richmond Tweed Reqgional Library - Industrial Dispute.DOC

18
19

i

The constituent councils may make contributions to the county councit.
The majority of the provision of the LGA apply to county councils, except for;
19.1  Part 1 of Chapter 9, regarding council’s areas;

19.2  Divisions 1 and 2 of Part 2 of Chapter 8 regarding the consfitution of a council
and the mayor;

19.3  Chapter 10, regarding how people are elected to civil office;
19.4  Secticn 265 regarding how often a council must meet; and
195 Chapter 15 regarding the making and lewying of ordinary rates.

Application of provisions of the LGA to the Library

20

21

22

23

The Participating Councils could put a proposal to the Ministar for Local Government
for the creation of a county council ta provide lisrary services within the Participating
Councils' areas. The county council could perform the funclicns currently performed

by the Library.

The governing bady of the caunty counsil would assentially operate In the manner in
which the Library Committee is intended 1o opsrate under the Library Agreement in
that it would make decisions and direct and control the activities of the county council.
The General Manager of the county council would most likely perform the rols that the
current Library Director perfarms. .

L.CC wouid be preciudad from exercising any functions in relation to the Library, such
as those listed in paragraph 4 above, unless the proclamation creating the county
councll spacifiad that such functions were to be carried out by LEC. In the county
couneit madel, LCC would have no rale, other than to hava ane or more of its
councillors sit on the goveming bady of the county councll.

The proclamation creating the county council could provide for the transfer of siaff
from LCC (pravided Ihat staff are in fact employed by £ CC), and the transfer of any
assets and llabiities which LCC currently has in relalian to the operation of the
Library, to the county council.

Discussion of implications for the current operation and management

24

25

26

27
28

28

‘The govemning body of the county council may have a similar constitution to the
Library Committea.

However, | understand that at present, the Library Committee performs very few
functions, as the day to day management of the Library is generally effected by the
Library's staff.

Under the county gouncil model, the county cauncil could delegate many of its
functions {other than those which canncl be delegated as a result of 5377 of the LGA)
to the General Manager of the county council.

That person could cperate in @ very similar manner to the current Library Director,

The remainder of the staff of the Library, who wauld beceme staff of the county
council, would continue ta operate under the day to day direction of the General
Manager of the county council.

Alternatively, thare is no reason why the governing bady of the county council could
not delegate its functions to some cther parson or body, such ag & committes
established by the counly council for that purpose. However, the county council itgalf
watild be the entity which would hold praperty, bank accounts, insurances and would
emplay staff.
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30

3

3z

33

34

35

Therefere, whilst the goveming body of the county councit would have uitimate centro!
of the Library, the county council would be an autancmous body which, gna day to
day basis, would pperate and manage lhe Library.

The advantage of the caunty council mode! in this regard, is that it would have power
to hold funds on its own account, 1o emplay staff, to take cut all relevant insurances,
10 tender on its cwn behalf, and to hold property. Hewever, it would also remain a
tocal authority, which has certain benefits.

it would also mean that any liability arising from the operations of the fibrary would
ultimataly rest with the entity with day to day management and controt of the
operations of the library, which is appropriate.

The most significant implication of the establishment of the county coundl Is that al!
functions would have to be exsrcised in aczordance with the provisions of the LGA,
including the various constraints conlained in the LGA. However | note that whilst the
Library currently does not comply with the LGA in many respects In terms of its day 1o
day operatiohs (and see my discussien below In this regard), the Library should,
under the current Library Agreement, cperate through the Executive Councit {(LCC),
and therefora the exercise of functions by the LGC should comply with the LGA.
Therefare, the need for a county council to comply with the LGA does not impose any
greater restriction on the Library’s operaticns than the law currently imposes.

| db not hava sufficient information regarding the detait of the manner in which the

Library currently perfarms its functions to know whether the requiremeants of the LGA
would impase any significant constraints on the manner In which the Library currantly
performs its functions.

However, | note the follawing pr'ovisioné of the LGA which would impact upon the
county council's operations:

351  The provisions of Chapler 11 of the LGA regarding staffing would apply. This
would require the county council lo detsrmine an crganisation structure, and
nominate positicns which are senior staff positions. The members of the
governing body would have to be consultad in relation to the gppointmant and
dismissal of senior staff.

35.2  Section 377 of the LGA would limit the functions which could be delegated by
the county council;

353 Al of the requiretnents of the LGA in relation to annual reports, management
plans and annual financial reports would need lo be complied with;

35.4  The county council itself would be required to hold all hecessary Insurances in
accordance with the LGA;

35.5 The provisions of Part 3 of Chapter 13 of the LGA would apply 1o the cotinty
council's financial management; and

35.6 The code of conduct which applies to councillors would apply te members of
the county council.

Implications for LCC

36 if a county souncil were established, LCC wauld have significanty reduced control
over the Library operations, LCC's control over the Library weuld be limited to having
“one ar more of iis councillors sit on the governing body of Ihe county counci, along
with councillars from the other Participating Councils,
37 LCG's role would be reduced to be on an equal footing with the other Parficipating
Councils.
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38

29

40

41

ClL.

Whilst LCC's control would be reduced, the advantage for LG would be that it would
also have reduced liability as it would not need to own land, emglay staffer hold
insurances in relation to the Library's operations.

This would e a significant advantage for LCC, as currently LG would have liahility
for same day to day functions over which it might not currently be exercising
skgnificant control.

This is not desirable. For example, if LGC does not have contro! of employment and
staff, then it may not be in a position to ensurs that all staff are properly trained in
occupational health and satety matters. This could lead to increased exposure to
fiability in the event of any warkplace accidents.

Similar concems apply in relation to control of premises, and control over financiat
managernent.

Implications for Participating Councils

42

43

45

46

The Participating Cauncife other than LOC would have equal standing with L.CC in
terms of their ability o influence decisions of the county councll through their elected
armbers who serve on the governing body of the county councll.

This is presumably considered appropriate given that LGC does not centribute any
greater funds towards the Library than the other Participating Cauncils.

However, all Participating Councll would have reduced powers from those
contemplated In the Library Agreement. as the Library Agrebement, for example,
conlemplates that the Participating Coungils will nominate slaff who will be principaily
employed in their local govemment areas.

However, urder the caunty ¢ouncil model, the General Manager of the county council
would employ stalf, wilnout recourse to the Participating Councils (except in ralatian
1o the concurrence role for senior staff positions).

| nota that whilst this reduced power in relation 1o staff is a reduction In the power the
Participating Councils have under the Library Agreement, in practice, there may be ne
real reduction in powsr as it appears the Library (cr L.CC) employs staff without
recourse te the Participating Councils.

Impifcations for the Library

47

48

49

50

51

As the Library is not technically a saparate legal entity, the implications for the day 1o
day management and operation of the Library, are effectively the implicatans for the
Library itself.

| note that the Library Commistes would cease 1o exist under this model, although, as
noted above, the governing body of the caunty council would effactively perform the
function of the Library Gommittes and have similar membership,

There may also ba implications for funding under the Library Act 1935 (Library Act).

| have previously advised the Library that provided that the Library is operated in
accardancs with section 10 of ta Library Act, Itis still entitled ta 2 subsidy under that
Act, even if it is not a library established in accordance with section 12 of the Library
Acl. | understand that the Crown sclicitor has a different view.

| have not looked into this issue in detail for the purposes of this advice. However, my
prefiminary view is that if the Library was a county coundll, it would continue to fall
within the definition of local ibrary In the Uibrary Act which is a fhrary in an ares,
provided, controfled or mansged by a focal authorfy.
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&2

53

Local authorily is defined In the Library Act as a counci! within the meaning of the
[LGA]

In my vlew, & county counil would fall within this definitian. Howaver, if the Library
were a corparation, clearly it would not.

Amendment to the Library Agreement

Discussion of impfications for the current operation and managerient

g4

o
(5]

56
&7

58

59
80

B1
g2
83

64

85

The Liorary Agreement could be amended to reflect the current operations and
management of the Library.

Howavar, there is one major difficulty with this approach, which is that the Library is
not a separate legal antity, and the agreement cannot create it as such. Therefore,
the Library could not hold real property, employ staff, or take outinsurance policies.

Therafore, amendment to the Liprary Agreement waukd need o be complementad by
the creation of the Library a5 a separate legal antity, if it was interded that the Library
be able to employ staff and contral its own affairs,

Possibie options for creation of the Library as a separate legal entity (ather than the
county council option discussed above) wolild be creation of the Library as a2
corporation or cregtion of a trust. i

However, | note from the Report that those options have been rejected on the basis
that they would not meet the requirements of the Library Act and that the Library
woudd not, as a result, be eligibie for a subsidy under the Library Act. In addition, the
Depariment of Local Government has Indicated it would not approve the crealion of a
corporation.

This means that any amendment 1o the Library Agreement would have retain the
Exmcutive Coundil 80 that the Executiva Council can perform cestain functions which
cannot be performed by the Library.

| am therefore of the view that if the objective of any resiruciure is to provide greater
autonomy 1o the Library, this cannot be achieved through amendment af the Library
Agreement.

One of the major concems with the Library nal being a separate legal entity, is the
uncertainty this creates in relation fo insurances,

| understand that insurances are held in the name of the Library. This includes
workers compensalion insurance, and presumably also public liability insurance.

i relation to workers compensation insurance, the actual emplayer of the Library staff
is LCC. .

Therefore, any workers compensation insurancs shoutd be held in the name of LCC.
The fact that it is not raises the following issues:

84.1  Whether the insurance policy aclually pratects LCC from claims:

84.2  If not, whether LCC Is In breach of any legisiative requirements to tha effect
that it should hold workers ¢ompensation insurance; and

64.3 I the insurer did not consider LCC to be covered by insurance in the event of
a ¢laim by a Library staff member, whether LCC would be solely Hable for any
damages sustained by that person, or whether that person, under the Library
Agreement, could claim against the other Participating Councils.

it should be of significant concern to both LCC and the other Participating Councils
that thay could be uninsured in relation to workers compensation claims.
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66 Similar concemns relate to the holding of public liabflity insurance. Again, LCC
primarily, and possibly also the other Participating Council could be exposed fo
significant damages claims if an insurer refused to respend to a claim due to the
insured being the Library, as cpposed to LCC.,

67 in order for the Library Agreemant to comply with the LGA, it would need to be
amended in tha following respects:

87.1 The delegation to the Library Committee would need to be amended so that
no functians which seclion 377 says cannot be delegated by & councl are
delegated to the Library Committes. The Lbrary Agreemant would alsa necd
to provide for a review of any delegations in aceordance with section 380 of
the LGA; and

67.2  Any contributions paid by the Participating Councils to the Library Commitiee
would need 1o be praperly treated as money and property received by LCC
within the meaning of section 409 of the LGA. As a resull that money must be
accounted for and audited in accordance with Divisionss 2 and 3 of Chapler 13
of the LGA, .

68 Any functions performed by the Exacutive Council under the Library Agreement would
need to ba performed in accordance with the LGA.

60 Thersfare, if the Library Agreement option s te be pursued, the current cperations
and management of the Library cannot continue fo the extent that thay are
inconsistent with the LGA,

70 It is therefore not legally possible {a maintain the current op}erations and management
under this model.

Implications for the Executive Councif

71 If the current operations and management were retained, the Executive Council would
continue 1o have obligations and liabilities which roay not be commansurate with its
degree of contral over the day to day operations of the Library.

72 However, the Library Agreement couid either be amended fo akign contra! over
operations and llability, or to transter a proportion of liability to the other Participating
Councils.

73 This may not be satisfactory fo the other Participating Councils, given their lack of
control on a day 1o day basis.

74 if the original Library Agreement remained on foot, then:
74.1 The Executive Council would be exposed to Fability in relation fo:

74.1.1 The employment of staff including cocupational health and safety
claims, wrongful dismissaf clalms, and discrimination claims; and

74.12 Any accidents which cceur on Library premises owned oy the
Executive Gouncil, and any damage to Library proparty owned by the
Executive Counail.

742  The Bxecutive Council would have to perform its functions in accordance with
tha L{A, and would ba tha entity responsible for any breach of the LGA {see
below in relation to this issue}.

74.8  The Library Committee (subject to delegations being amended to be
consistent with the requirements of the LGA) effectively controls the

operations of the Library (althaugh | note this may not be the case in practice) '
but fhe Execufive Councll remains liable s outlined above; and

Lismore G0 - Advice re Restucluring of Richmond Tweed Reglanal Library 23.02.09.doc 4

Ballina Shire Council

28/06/12

Ordinary Meeting Attachments

Page 117



10.11 Richmond Tweed Reqgional Library - Industrial Dispute.DOC

75

76

77

78

79

80

81

82

83

74.4  The Library Director woud be subject to the direction and controi of the
Gereral Manager of the Executive Council, except te the extent that that
function might be considered to have been lawfully delegated to the Library
Committee.

if the Executive Councll is the employer of Library staff, then the Executive Counil
should have a greater degree of controf ever the staff to ensura that it can
appropriatsly reduce its exposure to liability. Also, the Executive Council must comply
with the pravisions of the LBA regarding emgployment of staff, The current operations
may nat comply with the LGA, .

Likewise if Ihe Execttive Council is to hold insurances and own real property used for
the Library, then these rales atiract patential for iability which, again, the Executive
Council cannot mitigate without a greater degree of conlrol over the day to day
operations of the Library.

As discussed above, there are serlous concerns regarding ihe validily and
effectivensss of insurances held in relation to the above areas of liability.

In relation to the hoiding of funds, as stated above, in order to comply with the LGA
any funds confributed by the Paricipating Councils should be held by the Executive
Council and accounted for and managed in accordance with the LGA.

The Executive Council will be in breach of the LGA if it does not do se.

_ The amendment of the Library Agreement to comply with the LGA, and to ratain the

Executive Council will impose additional abiigaticns on the Executive Council under
tha LGA. P -

HMowaver, the Executive Council would retain a greater degres of control aver tha
Library operations than under the county councii model,

In iy view, the misalignment of contral and fiability should be of concem to the
Executive Councll, particulary given the uncertainty surrounding the insurances.

i note that the Library Agreement aflows LGE to withdraw form the Library Agreement
on 12 months notice. In my view, if the current fssues with the Library Agreement as
set out in this letter are not addressed, then it would not be unreasonable for LCC to
consider withdrawing from the Library Agreement to protect ifs interests,

Implications for Participating Counclfs

84

BS

86

l understand that ene of the concems of the Participating Councils is the degree of
control the Execulive Council has under the Library Agreement, which is consideraed
to be inconsistent with the financial contribution which the Executive Council makes to
the Library.

Amendment of the Library Agreement could address this by alfering the cantributions
to be paid. Howsver, as stated above, there is an assumption of risk, and additionat
ohligations imposad on the Executive Council, to which the other Parficipating
Councils are not subject. It may therefore be appropriate that, if the Executive Council
assumas thase additional responsibilities and fiability, it should contribute a lesser
amount financially.

The Library Agreement could retain the Library Committee, and the Participating
Councils would therefore retain some control over the Library. However, if it were
possible for the Library Agreement to be amended 1o reflect the current autonomy of
the Library, then that control would be further reduced. As neted above, howsver the
Library cannot be given greater autanomy under this model without it being created
as a separate entity such as a corporation,

Lismere CC - Advice ra Reslructuring of Richmond Twead Regional §fBrary 23.02.08 doc 9

Ballina Shire Council

28/06/12

Ordinary Meeting Attachments

Page 118



10.11 Richmond Tweed Reqgional Library - Industrial Dispute.DOC

1L

a7 Also, as discussed above, there is uncertainty surrounding the degree lo which the
Participating Councils could be liable for any incidents which might accur if insurances
issued in the name of the Library cannot be refied on.

Implications for Library

88 As the Library is not technically a separate legal entity, the implications for the day to
day management and operation ¢f the Library, are effectively the implications for the
Library itself.

89 Amending the Library Agreement ta comply with the LGA will reduce the degree of
autonomy that the Library currently has in @ practical sense, unless the Library is
crealed as a separate entity.

Conclusion

90 As arasuit of the above discussion, t recommend (hat the IJibrary pursuie the option of
creating a county cauncit to provide tbrary senvices lo the areas of the Parlicipating
Councils.

a1 This has the advantaga of ali Participating Councils having equal participation in, and
representation on the governing body of the county council.

g2 The county council could delegate functions to a General Manager, who would
parform the role currently performed by the Library Directar,

83 The proclamation creating the county ecuncil could include facilitating provisicns to
ensure the transfer of assets, liabilities and slaff from LCC to the coaunty council.

o4 The new caunty council would opsrate autonomausly, albeit under the direction and
contral of its governing body, comprised of gouncillors frem the Participating Coungils.

95 The county councit would have to operate in accordance with the LGA. However, this
is necessary under the Library Agreemert in any event, give the role of the Executive
Council. :

96 The entity which would have obligations in relation to the day to day management of
the Library would atso be the entity which has liability for its operations, which is
appropriate. It would also be clear who the insured party cught to ke under any
necessary insurance pelicies.

a7 Given thal the Library Agreement cannot be amended to give the Library the
autonomy it currently enjoys, that oplicn is not recommended. Amendmant of the
Library Agreemant woufd need to retain Ihe Executive Council as the entity with
ultimate responsibility for Library operations. The current operations would therefore
nead 1o be modified and many of them performed by the Executive Councit.

98 Retaining the Library Agreement, and the current approach to operation of the Library
- producas inequitable results for the Executive Counci, particutarly in relation fo its
liability for emplayment of staff and ownership of property.

99 The fact thal insurances are currently issued In the name of the Library might leave
the Executive Council, and potentiafly also the other Participating Counclls, exposed
to significant damages claims in the event of injury to an empioyse or member of the
public.

100 would be happy to advise furither on the procedures to be followed to put together a
proposal for the creation of a county council.
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101 { trust this advice is of assistance.

Yours sincerely,

-

Dr Lindsay Taylor

Direct: 8235 9701

Fax: 82359799

Mobia: 0417 997 880

Emath  lindsay.taylor@iindsavtaylorlawyers.com.au
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