
 

 

 
 
 

Notice of Environmental & Sustainability Committee Meeting 
 

 
Notice is hereby given that a Environmental & Sustainability Committee Meeting will be held 
in the Ballina Shire Council Chambers, 40 Cherry Street, Ballina on Wednesday 7 August 
2013 commencing at 4.00 pm. 

 
 
Business 
 
1. Apologies 
2. Declarations of Interest 
3. Deputations  
4. Committee Reports 
 
 

 
Paul Hickey 
General Manager 
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4. Committee Reports 

4.1 Cumbalum Precinct A - Planning Proposal 

 
Delivery Program Strategic Planning 

Objective To obtain Council direction with regard to the 
finalisation of the Cumbalum Precinct A Planning 
Proposal. 

      
 

Background 

Council has been engaged in the consideration of the Cumbalum Precinct A 
Planning Proposal since mid 2007.  The consideration of the subject planning 
proposal has come about as a consequence of the following: 

• The Cumbalum Urban Release Area (CURA) has been identified in the 
Council’s, and the State Government’s, strategic planning framework as a 
potential future urban growth area since the mid 1990s 

• Rezoning land for urban purposes is required to secure the long-term land 
supplies needed to accommodate the projected population growth of the 
shire 

• Rezoning of additional land for urban purposes supports competition in 
the land development marketplace and contributes to improving housing 
affordability in the shire and the region and 

• Aiming to provide development and living opportunities on land that is 
relatively unconstrained by environmental hazards and to reduce 
development pressure along the coast. 

 
In November 2011, Council resolved to exhibit the planning proposal for public 
comment [Minute No. 241111/8].  Consequently, the Cumbalum Precinct A 
Planning Proposal was publicly exhibited for a period of 78 days from 12 
January 2012 to 30 March 2012.   
 
Following the conclusion of the public exhibition period, the planning proposal 
was reported to the Environmental and Sustainability Committee of the 
Council on 17 July 2012.  The Minutes of the Committee were considered at 
the Ordinary Meeting of the Council held on 26 July 2012.  The Council 
resolved, [Minutes No. 260712/4] that the planning proposal be finalised 
subject to the development proponents providing a Voluntary Planning 
Agreement (VPA) to facilitate the delivery of infrastructure in association with 
future development.  
 
Further detailed background information regarding the subject planning 
proposal, including the planning history and context, public exhibition 
processes and analysis of the submissions received during the public 
exhibition phase of the planning proposal is provided in the report presented 
to the Environmental and Sustainability Committee of the Council on 17 July 
2012.  
 
Subsequently, the Precinct A proponents advised that they did not support a 
VPA as a suitable mechanism for the delivery of infrastructure and requested 
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that the Council provide for the delivery of infrastructure through Council’s 
developer contributions plans.   
 
This position formed the basis for the further consideration of this matter by 
the Council through the Environmental and Sustainability Committee at its 
meeting held on 11 December 2012.   
 
The minutes of the Committee were considered by the Council at the Ordinary 
Meeting held on 20 December 2012, with the Council resolving as follows in 
relation to Precinct A [Minute No. 201212/6): 

1. That Council provides in principle support to the Precinct A Planning Proposal, 
however Council is not yet prepared to advance the proposal due to on-going 
concerns relating to the funding of infrastructure. 

2. In order to assist in addressing the infrastructure concerns Council authorises the 
General Manager to make a submission to the Minister for Planning seeking an 
exemption to the Section 94 contributions cap to allow Council to implement a 
Section 94 Plan that allows the developers to finance the infrastructure in 
accordance with the voluntary planning agreement as previously prepared by 
Council and as per the correspondence from Ardill Payne and Partners dated 19 
December 2012. 

3. The submission to the Minister is to include letters of support from all landowners 
in respect to this approach to funding the infrastructure. 

4. That following receipt of the response from the Minister, Council receive a further 
report outlining the financial risk and arrangements associated with the 
introduction of the proposed Section 94 Plan, along details on the strategies 
relating to the implementation of such a plan to minimise the risk and provide an 
effective development contributions framework governing the development of 
Precinct A. 

 

Further background relating to this matter is provided in the report presented 
to the December 2012 Environmental and Sustainability Committee.  Relevant 
aspects of previous reports presented on this matter are reproduced herein, to 
assist the Council. 

In accordance with the Council’s resolution, staff made a formal request to the 
Minister for Planning (dated 15 February 2013) for the cap on development 
contributions to be removed for Cumbalum Precinct A to enable the Council’s 
consideration of incorporating future infrastructure delivery into Council’s 
development contributions regime.  This request was supported, in writing, by 
all Precinct A landholders.  The mechanism by which the cap can be removed 
(or amended) is via amendment to a Ministerial Direction issued pursuant to 
Section 94E of the Environmental Planning and Assessment Act 1979. 

Council has been advised that the Minister has lifted the contributions cap for 
Precinct A from $20,000 to $30,000 per lot, rather than removing the cap 
altogether as requested by the Council.  Although Council became aware of 
the Minister’s decision via the proponents in April 2013, Council only received 
a formal response to its correspondence on 28 June 2013.  Importantly, the 
amended Ministerial Direction came into effect on 16 July 2013. 
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Council has not been directly advised of the reasoning supporting the 
Minister’s decision, however Council has received a copy of correspondence 
between the local member for Ballina, Mr Don Page, and the Minister for 
Planning, Mr Brad Hazzard, and the proponents’ representatives, Ardill Payne 
& Partners, which appears to indicate the Ministers’ rationale with respect to 
this matter (provided as Attachment one).   

The Minister for Planning has advised the proponents as follows: 

• “[Cumbalum Precinct A] does not meet the criteria for a full exemption 
from the cap, which only applies to existing contributions plans where 
significant financial contributions have already been made by 
developers.  However, it is a Greenfield release area and qualifies for 
the $30,000 Greenfield section 94 cap.  Accordingly, the Department 
[of Planning and Infrastructure] is preparing an amended direction to 
apply the $30,000 section 94 cap for the Cumbalum Urban Release 
Area - Precinct A. 

• If contributions exceed $30,000 per lot, the Council may apply for “gap” 
funding under the Department’s Housing Acceleration Fund for local 
infrastructure within the section 94 plan for Cumbalum Urban Release 
Area deemed to be “essential works” as approved by IPART.  
Alternatively, in accordance with the Section 94E ‘Local Infrastructure 
Contributions’ Ministerial Direction, dated 21 August 2012, the Council 
can impose a condition of consent that requires the payment of section 
94 contributions over the $30,000 cap, but only with both the written 
agreement of the applicant for the consent and my written approval 
before the condition is imposed.” 

The above decision was made notwithstanding that Council had, with the 
support of the Precinct A proponents, requested that the contributions cap be 
removed in its entirety, in this case.   

The implication of this is that a funding gap remains for the estimated costs of 
infrastructure to service Cumbalum Precinct A because the cost of 
infrastructure per lot is expected to exceed the $30,000 contributions cap.  
The extent of this gap is a total unfunded liability of approximately $7.4 million 
or approximately $8,722 per lot, assuming that the Council supports the 
inclusion of additional items of infrastructure in Council’s developer 
contributions plans (within the capped amount).   

The Council has not confirmed, to date, that it would be willing to accept the 
financial risks associated with this strategy.  Rather the Council resolved, 
when it last considered this matter, to invite the proponents to submit further 
information on this option, for the Council’s consideration.   

As a consequence of the Minister’s decision, the Precinct A proponents were 
invited to provide additional details regarding how the (Section 94) 
development contributions could be reduced to less than $30,000 per lot, to a 
level consistent with the amended contributions cap for Precinct A.   
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The consultant for the Precinct A proponents (Ardill Payne & Partners – APP) 
responded in correspondence dated 22 May 2013, a copy of which is provided 
as Attachment Two to this report.  Council sought clarification regarding 
aspects of this May 2013 proposal in correspondence dated 19 July 2013, 
provided as Attachment Three.  A further response was received from APP in 
correspondence dated 26 July 2013, provided as Attachment Four. 

The purpose of this report is to invite the Council to consider options in relation 
to advancing the planning proposal (Attachment Five), with particular 
reference to infrastructure delivery matters.  The subject planning proposal 
has been updated (from the exhibited version) to reflect the Council’s more 
recent deliberations on the matter and to bring it into line with contemporary 
references (including the Ballina LEP 2012). 

Additionally, the Precinct A proponents have requested that Council 
reconsider its position in relation to ‘small semi-rural style allotments’ and road 
noise affected land.  Consequently, further information is presented in relation 
to these matters, for the Council’s consideration. 

Key Issues 
 

• Strategic land use planning 
• Long-term supply of residential zoned land 
• Growth management 
• Infrastructure delivery (including risks and community liability) 
• Road noise 
• Small semi-rural style allotments 
 

Information 

Infrastructure Delivery Matters 
 
With respect to the rezoning process, Council must be satisfied that adequate 
arrangements are in place for the provision of infrastructure required to service 
future development of the area.   
 
In 2011, Council had an Infrastructure Delivery Plan (IDP) prepared (by GHD) 
to identify the extent of infrastructure required to accommodate the urban 
development of the CURA.  The IDP identified the following infrastructure as 
being required to service the future development of Precinct A: 

• Contribution towards water supply and sewerage headworks / 
infrastructure upgrades (regional water supply network and upgrade to 
the Ballina Sewerage Treatment Works) 

• Contribution towards shire-wide road network upgrades 

• Internal water supply and sewerage reticulation 

• Internal arterial roads and major intersection works 

• Community facilities and sporting fields servicing the local population 
and 

• Stormwater infrastructure. 
 



4.1 Cumbalum Precinct A - Planning Proposal 

Ballina Shire Council Environmental & Sustainability Committee Meeting Agenda 
07/08/13 Page 6 of 194 

As outlined in Attachments Two and Four, APP are seeking to demonstrate 
that infrastructure required as a result of the additional demand created by the 
future development of the Precinct A can be provided for in the following way: 

• By Council including additional items of infrastructure in Council’s 
developer contributions plans (s.94), but in a manner which keeps the 
contribution rate below $30,000 per lot; and  

• By the delivery of some infrastructure directly by the developers of the 
land, secured by way of conditions of development consent.   

 
In summary, the proposal by the Precinct A proponents would involve the 
following: 

• Internal water supply and sewerage reticulation being provided in a 
staged manner in association with future development, imposed as 
conditions of consent 

• Staged construction of internal arterial roads in association with future 
development, imposed as conditions of consent 

• Local parks and playgrounds being provided in a staged manner in 
association with future development, imposed as conditions of consent 

• Stormwater infrastructure being provided in a staged manner in 
association with future development, imposed as conditions of consent 

• Major link roads (linking Precinct A and B, and providing connection to 
external road infrastructure) and major intersections works being 
delivered via the inclusion of these works into Council’s Roads 
Contributions Plan (s.94) and 

• Community facilities and playing fields being provided via inclusion of 
these works into Council’s Ballina Shire Contributions Plan (Section 
94). 

 
Developer contributions plans 
 
The contribution for the future development of the CURA towards demand for 
external head-works infrastructure (for water and sewerage) and shire-wide 
road network upgrades are recognised by their inclusion in Council’s 
developer contributions plans to the following extent: 

• $15,549 per lot for s.94 contributions towards road network upgrades, 
and regional sporting and community facilities; and 

• $9,692 per lot for s.64 contributions towards sewerage head-works 
with an additional Rous Water charge of $8,628 per lot (Note: s.64 
chargers are not subject to the $30,000 s.94 contributions cap).  

 
The above demonstrates that arrangements are in place for the delivery of 
external head-works infrastructure and regional facilities, required as a 
consequence of additional demand created by future development.     
 
Notwithstanding, Council’s Civil Services Group advises that all internal 
infrastructure required to service future allotments within the CURA (Precinct 
A and Precinct B) is not currently included in Council's development 
contributions plans on the following basis:  
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Provision for development contributions charges (under s.94 & s.64) is 
made to ensure that development can pay monetary contributions towards 
head-works and shared infrastructure that caters for demand beyond the 
scope of individual developments.   
 
Where a development needs infrastructure that only provides for demand 
created by the development, the provision of that infrastructure is 
considered to be the responsibility of the developer.  In such instances it is 
the responsibility of the developer to design and construct infrastructure to 
meet the needs of their development as Council is not in a position to 
accurately forecast the detailed infrastructure requirements of the 
development prior to the submission of detailed design and development 
plans.   
 
In such cases, it is not possible for Council to incorporate fair and 
reasonable costing into development contributions plans that would not 
entail unnecessary risk for either the developer and/or the Council.   
 
Without a detailed plan of what is proposed, Council would be forced to be 
conservative in its estimation of costs and its quantification of risks, which 
may lead to higher charges and inefficient designs.   
 
Further, it is noted that even taking a conservative approach in constructing 
developer contributions plans, this nevertheless subjects the Council to a 
number of ‘residual risks’ associated with the development process.  These 
‘residual risks’ include the following: 

• Construction risk – the risk that construction costs will rise over the life 
of the plan, at a greater rate than anticipated; 

• Yield risk – the risk that the ultimate yield of the development is lower 
than that projected, leading to less funds being collected; 

• Rate of development risk – the risk that development will occur at a 
slower rate than projected, leading to higher debt servicing costs if loan 
funds are utilised; and 

• Legislative risk – the risk that changes in the legislative arrangements 
with respect to development contributions leaves Council exposed to 
unforseen costs. 

 
As a consequence, Council’s position to date is that in the case of internal 
infrastructure, where demand arises wholly as a consequence of the 
development of the land, such infrastructure should be provided directly by 
the developers of the land.  This position remains unchanged.   

 
Reliance on Conditions of Consent 
 
Several provisions of the Ballina Local Environmental Plan 2012 provide a 
measure of confidence to the Council that infrastructure delivery matters can 
be resolved in association with the assessment of development applications 
for the future subdivision of the land.  Clause 6.2 of the Ballina LEP 2012 
states: 
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6.2   Public utility infrastructure 

(1) Development consent must not be granted for development on land in an 
urban release area unless the Council is satisfied that any public utility 
infrastructure that is essential for the proposed development is available or 
that adequate arrangements have been made to make that infrastructure 
available when it is required. 

(2)  This clause does not apply to development for the purpose of providing, 
extending, augmenting, maintaining or repairing any public utility 
infrastructure. 

 
Clause 6.3 of the Ballina LEP 2012 provides for a development control plan to 
be in place prior to consent being granted for the development of land, as 
follows: 
 

6.3   Development control plan 

(1) The objective of this clause is to ensure that development on land in an urban 
release area occurs in a logical and cost-effective manner, in accordance with 
a staging plan and only after a development control plan that includes specific 
controls has been prepared for the land. 

(2) Development consent must not be granted for development on land in an 
urban release area unless a development control plan that provides for the 
matters specified in subclause (3) has been prepared for the land. 

(3) The development control plan must provide for all of the following: 

(a) a staging plan for the timely and efficient release of urban land, making 
provision for necessary infrastructure and sequencing, 

(b) an overall transport movement hierarchy showing the major circulation 
routes and connections to achieve a simple and safe movement system 
for private vehicles, public transport, pedestrians and cyclists, 

(c) an overall landscaping strategy for the protection and enhancement of 
riparian areas and remnant vegetation, including visually prominent 
locations, and detailed landscaping requirements for both the public and 
private domain, 

(d) a network of active and passive recreation areas, 

(e) stormwater and water quality management controls, 

(f) amelioration of natural and environmental hazards, including bush fire, 
flooding and site contamination and, in relation to natural hazards, the 
safe occupation of, and the evacuation from, any land so affected, 

(g) detailed urban design controls for significant development sites, 

(h) measures to encourage higher density living around transport, open 
space and service nodes, 

(i) measures to accommodate and control appropriate neighbourhood 
commercial and retail uses, 

(j) suitably located public facilities and services, including provision for 
appropriate traffic management facilities and parking. 

(4) Subclause (2) does not apply to development for any of the following 
purposes: 

(a) a subdivision for the purpose of a realignment of boundaries that does 
not create additional lots, 

(b) a subdivision of land if any of the lots proposed to be created is to be 
reserved or dedicated for public open space, public roads or any other 
public or environmental protection purpose, 
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(c) a subdivision of land in a zone in which the erection of structures is 
prohibited, 

(d) proposed development on land that is of a minor nature only, if the 
consent authority is of the opinion that the carrying out of the proposed 
development would be consistent with the objectives of the zone in which 
the land is situated. 

 

Further, Clause 7.7 of the Ballina LEP 2012 states: 

7.7   Essential services 

(1) The objective of this clause is to ensure that development is supplied with 
adequate and appropriate levels of infrastructure servicing. 

(2) Development consent must not be granted to development unless the consent 
authority is satisfied that any of the following services that are essential for the 
development are available or that adequate arrangements have been made to 
make them available when required: 

(a)  the supply of water, 

(b)  the supply of electricity, 

(c)  the disposal and management of sewage, 

(d)  stormwater drainage or on-site conservation, 

(e)  suitable vehicular access, 

(f)  telecommunication services. 

 
The APP proposal would involve securing the provision of the following 
infrastructure items through conditions of consent: 

• internal water supply and sewerage reticulation (including mains and 
pump-stations) 

• internal arterial roads (extension of Ballina Heights Drive from the 
southern boundary of Precinct A to connection with Sandy Flat Road)  

• local parks and playgrounds and 

• stormwater infrastructure. 
 
Under this proposal, APP propose that the following infrastructure items would 
be included in Council’s s.94 plans: 

• Construction of North South Link Road with Precinct B 

• Upgrade to Sandy Flat Road and 

• Playing fields and associated facilities. 
 
With respect to the viability of relying upon conditions of consent to secure the 
delivery of the works, Council’s Civil Services Group advises as follows: 
 
Reliance upon conditions of consent for infrastructure delivery requires that it 
can be demonstrated that the need for the infrastructure clearly arises from 
the development of the land.  In the case of stormwater, drinking water and 
sewerage infrastructure and local parks and playgrounds, the Cumbalum 
Infrastructure Delivery Plan clearly identifies that there is a direct relationship 
between the development of the land and the need for this infrastructure.   
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On this basis it is considered reasonable that these items could be imposed 
as conditions of consent for future development, assuming that the Council is 
the consent authority. 
 
This strong nexus applies also in the case of internal arterial road 
infrastructure and playing fields and community facilities.  Notwithstanding, 
there is a greater level of risk associated with these types of infrastructure.   
 
In the case of arterial road infrastructure, the risk remains that an argument 
may be mounted that a development stage the subject of a particular 
development consent, does not alone require the provision of a road to the 
‘ultimate’ arterial standard, resulting cumulatively in a short-fall in costs not 
borne by developers of the land.   
 
Similarly, the need for upgrading existing arterial road infrastructure and the 
provision of combined facilities, such as sub-regional playing fields and 
community facilities, is often the subject of dispute between land developers 
and local councils, as to the standard to which such infrastructure is to be 
provided. 
 
A further and key risk for the Council in relying upon conditions of consent to 
secure the delivery of essential infrastructure relates to the potential for 
another consent authority (such as the Joint Regional Planning Panel, 
Department of Planning and Infrastructure or the Land and Environment 
Court) to fail to properly consider infrastructure matters.  
 
Additional to any legal costs that may be incurred by the Council in defending 
its position on such matters, there is potential for such deficiencies in 
conditions imposed to result in additional costs being incurred by the broader 
community to rectify infrastructure short-falls.   
 
Notwithstanding Council’s position that a VPA presents the most secure 
means of ensuring the provision of infrastructure, staff are of the view that in 
the case of infrastructure internal to Precinct A, including water supply, 
sewerage, roads and local parks and playgrounds, there is a sufficiently 
strong nexus between the need for this infrastructure and the future 
development of the land, that such provision could reasonably be made a 
condition of development consent.   
 
It is acknowledged, however, that taking this approach would involve the 
Council accepting a level of risk associated with future development consent 
processes.  Further, it is noted that the risks associated with such an 
approach increases in cases where ambiguity or disagreement exists 
regarding the extent of infrastructure required to service future development. 

 
In the review of APP’s submission of 22 May 2013, Council staff raised a 
number of concerns with APP at a meeting held on 18 July 2013 which were 
further outlined in Council’s letter to APP dated 19 July 2013.   
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These concerns related to the following aspects of APP’s 22 May 2013 
submission: 

• APP appeared to challenge the nexus between the development of 
Precinct A and the need for a future upgrade to Sandy Flat Road 
(between the extension of Ballina Heights Drive) and Tamarind Drive 
and construction of the North South Link Road.  In particular, 
statements by APP appeared to suggest that the developer may 
challenge future development consent conditions that require these 
infrastructure works 

• The contribution calculations provided by APP appeared to suggest 
that Precinct A should enjoy ‘credits’ for infrastructure provided within 
Ballina Heights 

• The submission was inconsistent with Council’s Infrastructure Delivery 
Plan in the location of playing fields and associated facilities.  The open 
space strategy for the CURA is for the co-location of Precinct A and 
Precinct B playing fields at the boundary of the two precincts.   

The APP proposal illustrated the playing fields and associated car 
parking areas directly within the Sandy Flat floodway and separated 
from the Precinct B playing fields 

• APP expressed the view that a direct connection between Precinct A 
and Precinct B would be detrimental to the development of Precinct A, 
due to high traffic volumes impacting on the residential amenity in 
Precinct A, particularly due to road noise impacts.   

As a consequence, APP proposes an alternative alignment of the north 
south link road, which would have the effect of directing southbound 
Precinct B traffic travelling to Ballina to Tamarind Drive.  This proposal 
is identified as link road option two on the map provided as Attachment 
Six.   

 
In response to Council’s letter, the landholders’ representative (APP) 
presented further written advice responding to Council’s concerns regarding 
the extent of works that will be required to be provided directly by the future 
developers of the land.   
 
This correspondence, dated 26 July 2013, is provided as Attachment Four.  In 
summary, the additional submission clarifies the following with respect to the 
APP proposal: 

• The need for a functional connection between Precinct A and Sandy 
Flat Road is accepted by APP.  However, APP submit there is a 
stronger need for such a connection between Sandy Flat Road and 
Precinct B 

• The principle that no ‘crediting’ to Precinct A will apply for infrastructure 
provided in the Ballina Heights Estate is accepted by APP.  
Notwithstanding, Council acknowledges that facilities required to 
support the development of Precinct A may be located within the 
Ballina Heights Estate if there is a justifiable and reasonable case to 
support it  

• The co-location of playing fields with Cumbalum Precinct B is accepted 
by APP.  It is noted, however, that  APP propose the construction of an 
access road from Precinct A to the playing fields but only to a local 
road standard 
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• APP confirms that their proposal calls for the inclusion of an alternative 
‘bypass’ north-south link road in Council’s s.94 plan with costs shared 
with all shire-wide development in the plan, on the basis that this more 
direct link with Tamarind Drive will provide Ballina Shire residents with 
access to the Cumbalum playing fields. 

 
North-South Link Road 
 
To assist the Council, a plan identifying the key strategic features of the road 
and related infrastructure in the Sandy Flat locality is provided as Attachment 
Six.  Reference to link road options one and two below are made in relation to 
Attachment Six unless otherwise stated. 
 
The key objectives for the North-South Link Road are as follows:   

• To provide a convenient and efficient connection between Precincts A 
and B 

• To provide a functional and efficient road connection for public 
transport purposes and 

• To provide access to the future Precinct A playing fields, co-located 
with the Precinct B playing fields. 

 
The potential for high traffic volumes to arise from Precinct B traffic traversing 
Precinct A noted in the APP submissions, are acknowledged in the Cumbalum 
Infrastructure Delivery Plan, supported by traffic assessments for the CURA 
undertaken on the behalf of Council.  
 
Consequently, the traffic study acknowledged that it would be advantageous 
to encourage, as much as possible, south-bound through traffic from Precinct 
B towards Tamarind Drive and away from Precinct A.  It is noted, however, 
that the North-South Link Road will also provide benefits to Precinct A 
residents, in providing connectivity for north-bound traffic to the Coast Road 
and the Pacific Highway via Ross Lane (through Precinct B). 
 
APP propose that Council include the construction of a ‘Bypass North-South 
Link Road’ (shown as option two in Attachment six) in Council’s s.94 
Developer Contributions Plan.  Under this strategy, the developers propose to 
construct the access road to the playing fields (co-located with Precinct B) but 
only to a local road standard. 
 
In considering APP’s proposal for a local access road from Precinct A to the 
playing fields combined with the north-south link provided by the bypass link 
road (option 2), the following points are raised for the Council’s consideration: 

• Given the gentle topography and higher speed environment provided by 
Tamarind Drive (compared with Ballina Heights Drive through Precinct A), 
this route may attract traffic flows travelling to Ballina from Precinct B that 
do not otherwise need to pass through Precinct A / Ballina Heights, 
regardless of whether link road option 1 or option 2 are ultimately 
provided.  Further, there may be other measures that could be adopted to 
discourage Precinct A receiving ‘through traffic’ from Precinct B, such as 
traffic calming, within Precinct A 
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• Due to steep topography, the extension of Ballina Heights Drive to Sandy 
Flat is required to take a somewhat indirect route.  Council’s Civil Services 
Group advises that a more direct route (from Ballina Heights / Precinct A 
to Sandy Flat) would require significant cut and fill to achieve minimum 
road grades.  Notwithstanding, it is noted that in combination, link road 
option 2 would result in a circuitous connection between the two future 
urban areas.  Whilst this might discourage ‘through traffic’ in Precinct A, 
further consideration would need to be given to whether such an outcome 
would be compatible with the broader public interest over the longer term 

• Approximately 170m of link road option 2 traverses land that is below 1m 
AHD, located within the Sandy Flat floodplain.  In contrast, no land on the 
link road option 1 alignment is below 1m AHD, although parts may be 
subject to some inundation during significant flood events (1 in 100 year 
events).  Due to the high level of flood liability of APP option 2, this option 
would involve significantly higher construction and maintenance costs, 
compared with option 1.  APP estimates the total cost associated with the 
upgrade of Sandy Flat Road and north-south link option 2 as 
approximately $10.5 million 

• The potential benefits to Precinct A of redirecting south bound traffic from 
Precinct B to Tamarind Drive via link road option 2 are implicit in APP’s 
proposal.  Despite this, the Precinct A proponents are not offering to 
construct or contribute towards the construction of that route, other than 
through the proposed inclusion of the link road in the shire-wide roads 
contribution plan.  

 
As outlined there are a number of options for providing connectivity between 
Precinct A and Precinct B, with associated costs and benefits of each option.  
In light of this, Council’s Civil Services Group recommend that the details of 
this connection may be considered further in association with future 
development applications, when more information regarding development 
yields and detailed design options are known.   
 
Due to the strong nexus between the fundamental need for a north-south link 
(regardless of preferred alignment), Council’s Civil Services Group suggests 
that the provisioning of the north-south link road could reasonably be made a 
condition of development consent for future Precinct A development.   
 
Notwithstanding this, it is suggested that the playing field access / north-south 
link option depicted in Ardill Payne’s ‘CURA A to B Link Road Locations Map’, 
enclosed in their latest submission (Attachment Four), represents a less than 
optimal design solution that does not meet the design objectives of the north-
south link outlined above.  To the extent that any future development 
assessment processes may rely upon the present report, it should be clearly 
noted that the APP design solution is not supported by the Council. 
 
Further, on the basis of APP’s submission, it appears reasonable to assume 
that the approach outlined may be contested, in some form, by the developers 
of Precinct A, in association with the determination of future development 
applications. 
 
In considering this it should also be noted that the provision of the northern 
section of the North-South Link Road is to be delivered via the Cumbalum 
Precinct B Voluntary Planning Agreement. 
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Sandy Flat Road Upgrade 
 
APP proposes that Council include the upgrade of Sandy Flat Road (as shown 
in Attachment Six) in Council’s s.94 Developer Contributions Plan.  The basis 
of APP’s argument for the inclusion in the s.94 plan is that the future use of 
Sandy Flat Road will be dominated by Precinct B traffic. 
 
In relation to the future upgrade of Sandy Flat Road to Tamarind Drive, it is 
Council’s view that whilst it is acknowledged that future development of 
Precinct B will access the future Sandy Flat Road connection, the upgrade of 
Sandy Flat Road will be required to service future development of Precinct A, 
with or without Precinct B proceeding.  
 
Also, it is reasonable to assume that future roads within Precinct B, to be 
delivered through the Precinct B VPA, will accommodate significant volumes 
of north-bound traffic originating in Precinct A. 
 
Further the provision of the diversionary route around Precinct A (with respect 
southbound Precinct B traffic) that Sandy Flat Road provides is clearly in the 
interests of the developers of Precinct A.   
 
On this basis Council’s Civil Services Group suggests that the provisioning of 
the Sandy Flat Road upgrade could reasonably be made a condition of 
development consent for the Precinct A development. 
 
Notwithstanding this, on the basis of APP’s submission it appears reasonable 
to assume that such an approach may be contested by the developers of 
Precinct A, in association with the determination of future development 
applications. 
 
Playing Fields 
 
The APP proposal seeks the inclusion of local playing fields and community 
facilities (co-located with Precinct B playing fields) in Council’s s.94 Developer 
Contributions Plan.   
 
These playing fields are intended to service the open space needs of future 
residents of Precinct A.  Contributions towards regional sporting and 
community facilities are already included in the s.94 Developer Contributions 
Plan.  It remains Council’s preference that the provision of infrastructure that 
services only local needs be provided directly by the developers of the land 
rather than via developer contributions plans. 
 
Consequently, the preferred approach for the provision of local playing fields 
and community facilities to Precinct A, as per the Cumbalum Infrastructure 
Delivery Plan, remains for these facilities to be provided directly in association 
with future development.  
 
Notwithstanding, it is acknowledged that there may be practical impediments 
to the delivery on this requirement, where a landholder agreement for the 
sharing of costs, such as that provided by a VPA, does not exist.   
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As a result, conditioning may be difficult where a stage, the subject of a 
particular development consent, does not alone require the provision of 
playing fields and/or community facilities to the required ultimate standard or 
extent, such that a cumulative short-fall in costs, not borne by developers of 
the land, could occur.   
 
As a consequence of the above, should the Council support the further 
progress of the Precinct A Planning Proposal, it is recommended that further 
consideration be given to the inclusion of the Precinct A playing fields and 
community facilities in Council’s relevant developer contribution plans.  Such 
consideration may also include provision for road access between the playing 
fields and adjacent development (both Precinct A and Precinct B). 
 
Gap Funding 
 
The Minister for Planning has advised that Council could apply for ‘gap 
funding’ under the State Government’s Housing Acceleration Fund for local 
infrastructure for those works deemed to be “essential works” as approved by 
the Independent Pricing and Regulatory Tribunal (IPART).   
 
The ‘essential works list’ referred to above is defined as follows (from the 
‘Local Development Contributions Practice Note issued by the Department, 
dated November 2010): 
 

• land for open space (for example, parks and sporting facilities) 
including base level embellishment [as defined below]); 

• land for community services (for example, childcare centres and 
libraries); 

• land and facilities for transport (for example, road works, traffic 
management and pedestrian and cyclist facilities), not including 
carparking; 

• land and facilities for stormwater management. 
 
For the purposes of open space embellishment, ‘base level embellishment’ is 
defined as follows: 

“… those works required to bring the open space up to a level where the 
site is secure and suitable for passive recreation. This may include: 

• site regrading; 

• utilities servicing; 

• basic landscaping (turfing, planting, paths); 

• drainage; and 

• basic park structures and equipment (park furniture, toilet facilities 
and play equipment); 

but does not include structures and equipment such as lighting, shade 
structures and the like.” 
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In light of the limitations placed on the type and standard of infrastructure that 
may be funded via State Government’s Housing Acceleration Fund, by the 
‘essential works’ criteria, and considering the uncertainty that of any 
application made would be successful, this option does not appear to provide 
any additional security to the Council with regard to infrastructure delivery. 
 
State Government Planning System White Paper 
 
Councillors will be aware that the Government has recently released its white 
paper regarding proposed changes to the planning system.   
 
Although further details regarding the changes will not be available until the 
final bill is presented, key aspects of the foreshadowed changes, of relevance 
here, include the following: 

• The cap on development contributions will be removed, however 
contributions “…will be based on standardised, benchmarked cost for 
types of infrastructure.  This approach recognises the cost differences 
between different areas.  The same essential list of infrastructure will apply 
across NSW:  

o Local roads and traffic management 

o Local open space & embellishment 

o Basic community facilities (land and capital) and 

o Capital cost of drainage.” 

• The white paper states that “…local councils may hold local infrastructure 
contribution funds for a maximum of three years unless otherwise 
approved by the Minister.” 

 
The implications of the above appear to be that councils will be constrained on 
the amount that can be levied from future development, on the basis of IPART 
determined infrastructure cost benchmarks, along with constraints on the type 
of infrastructure delivered. 
 
The range of infrastructure to be funded will be reduced to the land component 
and a basic level of embellishment and facilities.  It would appear that any 
facilities above this ‘basic level’, along with any differences between the 
contributions funds collected and ultimate cost of works, will need to be funded 
by local councils. Further, it is difficult to see how the foreshadowed 
requirement for councils to spend contributions funds within three years of 
collection would be workable. 
 
The Government white paper advised that further information regarding the 
above will be released by June 2013, however this has not yet occurred. 
 
As a consequence of this, uncertainty remains regarding the likely implications 
of the foreshadowed reforms to the planning system, with respect to the 
developer contributions regime. 
 
Summary Comments on Infrastructure Matters 
 
It is acknowledged that clauses 6.2, 6.3 and 7.7 of the Ballina LEP 2012, as 
outlined earlier, provide the development assessment process with 
opportunities to address infrastructure delivery matters.   
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Notwithstanding, it is also noted that the interpretation of these clauses is yet 
to be tested in the Court and neither clause fully resolves the potential for 
alternative consent authorities to fail to properly consider these matters. 
 
It is on the basis of the uncertainty outlined above that Council has sought to 
identify appropriate alternative mechanisms for securing the delivery of 
infrastructure by the future developers of the land, in a manner that does not 
expose the Council and the broader community to the risk of inheriting 
infrastructure delivery obligations that should be borne by those parties that 
benefit from the development of the land.   
 
Notwithstanding this it is submitted that Council may support the progress of 
the Cumbalum Precinct A Planning Proposal, relying upon a combination of 
development consent conditions and amended s.94 plans (in the case of 
playing fields and community facilities) for the provision of infrastructure, if 
Council is of the view that there is an overriding public benefit associated with 
rezoning the land to accommodate projected housing demands in the shire, at 
this time.   
 
Should Council pursue this course of action it is recommended that Council 
seek a deed of agreement with the owners of the land, that applications for 
the development of the land will not be lodged until amended developer 
contributions plan/s are in place, or until six months has elapsed from the time 
the land is rezoned by the Minister, whichever occurs first.   
 
The six month period should give sufficient time for the Council to have the 
necessary plan/s in place, while providing the developers of the land with 
some certainty regarding the timeframe for the progress of development 
application processes. 
 
Road Noise  
 
As previously reported in detail to the Council, parts of Precinct A are affected 
by road noise.  As a consequence, land located on the western edge of 
Precinct A, adjacent to the Pacific Highway, was excluded from residential 
rezoning (and zoned RU2 Rural Landscape).  This land was retained as a 
Strategic Urban Growth Area (SGA) to allow further consideration of the 
matter in the future.  Land located in the vicinity of the Pacific Highway and 
also Ross Lane, was similarly excluded from the residential zone footprint of 
the Precinct B Planning Proposal. 
 
This issue was dealt with in detail in a report considered by the Environmental 
& Sustainability Committee of the Council on 11 December 2012 (page 45-
47).  The December 2012 report included the following advice regarding this 
matter: 
 
The road noise assessments undertaken in association with the preparation of 
the planning proposal and accompanying Local Environmental Study 
identified road noise as an issue impacting development opportunities in the 
western part of Precinct A, adjacent to the Pacific Highway Ballina Bypass. 
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Those assessments relied largely on road noise modelling, as the Ballina 
Bypass was not in operation at the time.  The proponent has provided an 
updated report with their submission that includes noise monitoring with the 
Ballina Bypass in operation.  The results of this recent monitoring are 
generally consistent with the previous modelling that was undertaken to inform 
the planning proposal.   
 
The road noise assessments have identified that approximately 12.3 hectares 
of land, that may otherwise be considered as suitable for urban development, 
is affected by noise levels that exceed the relevant guidelines (NSW Road 
Noise Policy, March 2011).  Consequently, the exhibited planning proposal 
proposes to zone noise affected land as RU2 Rural Landscape Zone, and 
identify that area within Council's urban planning framework as a potential 
urban area, to enable the urban zoning of the land to be considered further at 
a later stage. 
 
The relevant State Government guideline criteria for external day time noise is 
60dB(A) and external night time level of 55dB(A).  With respect to this criteria 
the guideline refers to the World Health Organisation report (2009) which 
recommends a long-term night-time external noise level of 40dB(A) with an 
interim target of 55dB(A).  The report notes that the interim target is only 
intended as an intermediate step in localised situations as 'health impacts, 
particularly on vulnerable groups are apparent at this noise level'.  The reports 
also note however that 'maximum internal noise levels below 50-55 dB(A) are 
unlikely to awaken people from sleep'.  
 
The assessment identifies that, due to the topography of the land, noise 
barriers would not be effective.  The assessments suggest, and the 
submission by Ardill Payne and Partners argues, that the relevant internal 
noise criteria could be met via the following design responses: 

• Acoustic building shell treatments involving use of appropriate building 
materials; 

• Habitable room openings fronting, or at 90 degrees to, the road need to 
be closed.  Consequently, cross fresh air ventilation would need to be 
achieved via the building design having openings for habitable rooms on 
frontages that are not noise affected.  Alternatively, air-conditioning or 
mechanical ventilation would be required; and 

• Building design to locate non-habitable rooms (such as garage, laundry 
and bathroom) adjacent to the noise source.  In the case of Precinct A it is 
the western elevation that would be most noise affected. The proponent's 
submission notes: "It is conventional and practical house design in sub-
tropical areas, for the western sides/elevations of dwellings to comprise 
reduced openings and glazing so as to reduce potential adverse impacts 
from afternoon summer sun.  In this respect it is also common practice to 
place less heat sensitive rooms…on the western side of the dwelling.  
This practice is consistent with the building layout principles of the Interim 
Guidelines and will achieve both noise and radiant heat minimise 
outcomes".  

 
From the information submitted it would appear that with reliance on individual 
building acoustic treatments, the guidelines for internal noise criteria are 
achievable.  However, Council is invited to consider whether the measures 
required to achieve these criteria are appropriate in the circumstances, having 
regard to the following: 
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• The noise criteria are generally based on the assumption of dwellings 
already being in place prior to works occurring.  The relevant guidelines 
also identify a number of long-term strategies to address road noise 
impacts including (but not limited to) "ideally locating residential 
development away from major roads"; 

• Although dwelling design (through the arrangement of habitable and non-
habitable rooms) may assist in reducing noise impacts, future dwellings 
could nonetheless require the closure of doors and windows with reliance 
on air-conditioning to address road noise impacts.  Such an approach 
would not appear to represent a sustainable development outcome; 

• The enjoyment of an "outdoor lifestyle" is a common expectation for 
residents of the sub-tropical North Coast.  The proposed mitigation 
measures could limit opportunities for residents in noise affected areas to 
have such expectations met.  Consequently, if residential development 
was permitted in noise affected areas, Council could expect to receive 
representations from future homebuilders for Council to relax noise-
mitigating development standards, and then subsequently receive 
requests from future residents for Council and the RMS to mitigate road 
noise impacts through civil engineering measures (which would likely be, 
as noted above, ineffective under the circumstances);  

• The cost of the proposed mitigation measures would be borne by future 
home owners, possibly requiring specialised architectural advice, 
construction materials and additional running costs; 

• Residential development may be enabled under complying development 
provisions, limiting the ability for the relevant noise mitigation standards to 
be applied.  Although exemptions to the application of complying 
development are possible, there is no certainty such an exception could 
be achieved at this time as the agreement of the State Government is 
required. 
 

The following comments, made in the submission received from the NSW 
Office of Environment and Heritage, should also be noted: 
 

“OEH strongly recommends that Council be assured that the proposed 
setback is sufficient to ameliorate noise levels now and in future so that 
'standard' construction measures will be adequate to provide internal and 
external living areas that meet noise standards.  Council should be mindful 
that the Pacific Highway will remain the major heavy transport route 
between Sydney and Brisbane.  Increased freight movements, including 'B-
triples', are proposed for the Pacific Highway within 20 years.  The road in 
the vicinity of precincts A and B has a relatively steep grade, which may 
result in increased noise from both acceleration and compressing braking.  
Notwithstanding that, according to the consultant's report, trucks may 
comprise only 12% of the total traffic volume, heavy truck movements 
make up to 40-50% of the night-time traffic along the Pacific Highway”. 

 
Further, the revised road noise report has been reviewed by Council's 
Environmental Health Officers who provide the following advice: 
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“As this proposal is at the rezoning stage it is considered better practice to 
require the lot layout and design take into account matters such as 
potential noise impacts and not locate residential lots in locations that will 
result in a loss of amenity and will require Council to burden the lots 
created in a way that will limit individual design options and cost future 
developers of those lots to address the impact”. 

 
On the basis of the above, it is recommended that the draft planning proposal, 
as it relates to this matter, be unchanged.    
 
APP have presented a further two submissions regarding this matter, which 
are provided as Attachments Seven and Eight to this report.  APP requests 
that Council give further consideration to this prior to the finalisation of the 
subject planning proposal.   
 
Notwithstanding, APP’s arguments to the contrary, it is the considered view of 
staff that the further submissions do not differ, in approach or substance, from 
that previously considered by the Council.   
 
Fundamentally, the APP proposal relies upon individual building treatments in 
order to achieve the internal noise criteria for dwellings on noise affected land.  
As a consequence, the recommendations with respect to this matter remain 
unchanged. 
 
Small Rural Residential Style Allotments   
 
As previously reported to the Council, the Precinct A proponents have sought 
for the planning proposal to allow for rural residential style allotments in parts 
of Precinct A.  This issue was dealt with in detail in a report considered by the 
Environmental & Sustainability Committee of the Council on 11 December 
2012 (pages 38-39). 
 
The December 2012 report included the following advice regarding this matter: 
 
The submission by the planning consultants for Precinct A, Ardill Payne & 
Partners, requests that Council allow the creation of 'smaller rural residential 
style allotments' on the residual parcels of the precinct that are proposed for 
zoning as E2 Environmental Protection Zone and E3 Environmental 
Management Zone.  It is noted that the creation of residual allotments 
associated with residential subdivision, under the terms of the standard 
instrument LEP, is problematic.  Council continues to pursue this matter with 
the Department of Planning and Infrastructure to come to a logical and 
efficient outcome.   
 
It is acknowledged that the creation of small rural residential style allotments 
on the edge of the residential footprint in new release areas may have 
advantages associated with providing the consolidation of environmental 
management areas into a small number of landholdings which enjoy dwelling 
entitlements, thus providing land management 'ownership' and oversight.   
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Despite this, it is noted that rural residential subdivision has not been 
permissible in Ballina Shire since 1996.  The potential for adverse outcomes 
to arise with such development and for wider opportunity for this style of land 
use, suggests that further consideration from an in-principle policy position is 
warranted.  Consequently, it is recommended that the request from Ardill 
Payne & Partners to permit smaller rural residential style allotments within the 
residue parcels of the land be declined, at this time.  As a separate process 
Council may consider whether such an approach, for residual parcels in 
greenfield release areas generally, should be enabled via development of a 
policy position of the Council.  Such a process could consider matters such as 
the following: 

• Access and interface issues (including potential for land use conflict) 
associated with adjacent  residential development;  

• Appropriate allotment size and configuration to achieve effective and 
efficient land use management of environmental assets, located on 
residual parcels; and 

• Appropriate ownership arrangements based on criteria to identify where 
such land parcels would ideally be placed in public ownership (Council or 
Crown), private ownership or other arrangement (such as community 
title). 

 
Details regarding the above matters are currently unknown, with respect to the 
Precinct A planning proposal (and may not be known until the residential 
subdivision components are better advanced).  Given this and in the absence 
of a clear policy position on the matter, the rural residential style lots proposed 
are not recommended at this time.  Council may wish to further consider this 
matter from a policy perspective as a part of its Growth Management Strategy. 
 
APP have also presented a further submission regarding this matter, provided 
as Attachment Nine to this business paper. 
 
As outlined in previous reports to the Council, it is considered prudent to 
consider this matter at a policy level, including issues associated with its 
possible application in a range of circumstances in the shire, rather than 
allowing it to occur on an ad-hoc basis.   
 
The Ballina Shire Growth Management Strategy was adopted in July 2012.  
The Strategy’s strategic actions for ‘shire-wide & other localities’ (page 53) 
includes the following: 
 
Investigate the concept of permitting semi-rural allotments on the edges of 
strategic urban release areas. 
 
It is the view of staff that the APP proposal for small rural residential style 
allotments, including proposed road and house site locations, requires further 
assessment and justification, having particular regard for accessibility and 
presence of environmental hazards.   
 
Significantly, the areas proposed by APP are within parts of Precinct A that the 
Local Environmental Study concluded were not suitable for conventional 
residential development.   
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On a related matter, it is noted that Planning Proposal 13/001 Subdivision 
Provisions, considered by Council at its Ordinary Meeting held on 25 July 
2013, includes provisions which seek to enable the creation of residual 
allotments that are less than the minimum lot size (as shown on the Lot Size 
Map), in association with planned urban growth.   
 
The application of these provisions will require the development of further 
development guidelines, to support future development assessment 
processes.  It would be appropriate to consider these matters; development 
guidelines for ‘residual lots in planned urban growth areas’; and Council’s 
policy position with respect to ‘small semi-rural allotments on the strategic 
urban growth areas’ at the same time. 
 
On the basis of the above, it is recommended that this matter be considered in 
detail through a separate focussed engagement with the Council, in due 
course.  This matter can be accommodated within the Strategic & Community 
Facilities Group work program for 2013/14. 
 
Development Control Plan 
 
It is considered desirable that a development control plan (sub-chapter) be in 
place, prior the rezoning of the land, to ensure that appropriate guidance on a 
range of matters is available to assist future development assessment 
processes. 
 
Due to the timing and progress of the Ballina Standard Instrument LEP and 
consequential review of Council’s Development Control Plan, a stand-alone 
DCP for Precinct A has not been prepared.  Basic residential controls are, 
however, provided for in the Ballina Shire Development Control Plan 2012.   
 
Clause 6.3 of the Ballina LEP requires that consent (for development of land 
in a new release area) not be granted unless a development control plan has 
been prepared for the land that provides for a range of matters including: 
development sequencing; transport hierarchy; landscaping; recreation; 
stormwater management; environmental hazards; and urban design and 
density controls (among other matters). 
 
Notwithstanding, it is further noted that section 74D of the Environmental 
Planning and Assessment Act 1979 allows that such a DCP may be drafted by 
the development proponents with Council having only 60 days to adopt the 
plan (with or without amendments) before a development application can be 
lodged, notwithstanding the requirement of the clause (with a possible 
extension of a further 60 days for the provision of additional information).   
 
As a consequence of the above, it is recommended that should the Council 
support the progress of the subject planning proposal, Council seek a deed of 
agreement with the owners of the land identifying that applications for the 
development of the land will not be lodged until a development control plan 
and (where necessary) amended developer contributions plans are in place, 
or until six months has elapsed after the land is rezoned, whichever occurs 
first. 
 
Subject to the outcome of the Council and the Department’s consideration of 
this matter, a development control plan for Cumbalum Precinct A would, if the 
rezoning proceeds, be given a high priority in Council’s work program.   
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State Government’s Timeframe for Finalisation  
 
As Councillors will be aware, the Department is considering recommending to 
the Minister that an alterative planning authority be appointed to finalise the 
Cumbalum planning proposals if Council does not finalise the planning 
proposals in a timely fashion.  Further, previous advice from the Department 
indicates that the Department appears unconcerned to ensure that 
infrastructure matters are adequately resolved prior to the matter being 
finalised.  This is a disappointing position for the Department to take.   
 
Where the State seeks to intervene, the Minister for planning can appoint an 
alternate planning authority to process and finalise a planning proposal.  
Ballina Shire Council has recently experience this in relation to the Skennars 
Head Coastal Village Planning Proposal (Stewart Farm).  As outlined in the 
July 2013 report on this matter to Council’s Ordinary Meeting, staff have 
identified a number of significant issues with the exhibited planning proposal, 
many of which had been addressed whilst Council was processing the 
proposal.  Fundamentally, it is more difficult for Council to engage in the 
resolution of issues when it is not the planning authority for the processing of 
a planning proposal. 
 
Council’s intention to date has been to ensure that a development control plan 
and contributions plans be in place prior to the finalisation of the subject 
planning proposal.  However, given the above and for the following reasons, 
this position appears to be no longer sustainable: 
 

• Baseline planning controls are now provided for in the draft Ballina 
Shire Development Control Plan 
 

• Clauses 6.2 and 7.7 of the Ballina LEP 2012 makes provision that 
consent shall not be granted unless the Council is satisfied that public 
utility infrastructure is available or that adequate arrangements are in 
place 

 
• Clause 6.3 of the Ballina LEP 2012 makes provision for a development 

control plan being in place, that addresses a range of matters relating 
to the subdivision of new release areas, prior to the granting of consent 
for the development of the land 

 
• The apparent intention of the State Government to rezone the land, 

despite any reservations of the Council with respect to uncertainty 
regarding infrastructure delivery, as outlined above and 

 
• The risk that, where the Department intervenes, issues of importance 

to Council may not be addressed by the Department in the same way 
that Council would have considered the matters. 

 
The difference in approach, outlined herein, from that of Cumbalum Precinct B 
is acknowledged.  Notwithstanding, it is submitted that the key differences in 
the case of Precinct A, to that of Precinct B, are as follows: 

• The quantum of infrastructure required to service Precinct B due to its 
location (and relative isolation), and therefore the associated risks for 
Council, are substantially higher than Precinct A and 
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• The development horizon for Precinct B, due to its location (and 
relative isolation), is more uncertain, and therefore the associated risks 
for Council are higher, compared with Precinct A.  

 
In the case of the Cumbalum Precinct B planning proposal, these issues have 
been overcome through the negotiation of a voluntary planning agreement 
(VPA) that unequivocally obligates the future owner/s of the land to deliver 
infrastructure at key stages of the development process.  Council is currently 
awaiting the registration of the Precinct B VPA prior to the finalisation of the 
Precinct B rezoning process. 
 
With respect to the progress of the Precinct B VPA registration process, 
Council understands that the Precinct B proponents have commenced 
lodging, with Council’s representatives, the necessary documents to enable 
registration to occur.  Recent discussions with the Precinct B proponents 
suggests that, despite their earlier reluctance to enter into the VPA, the 
agreement is providing a level of increased certainty to the developers (as well 
as the Council) that is, apparently, assisting them to progress the 
development process.  
 
The willingness of the Precinct B proponents to engage in a VPA has been a 
very positive aspect of that planning proposal, which unfortunately has not 
been realised with Precinct A. 
 
Summary Comments 
 
As has been previously reported to the Council, Cumbalum Precinct A has 
comprised an important component of Council's, and the State Government's, 
urban growth strategy for the shire, and the region, for a considerable period.   
 
The urban suitability investigations undertaken as part of the Local 
Environmental Study prepared as the basis for the planning proposal have 
identified that parts of the precinct have physical capabilities appropriate to 
accommodate urban development, subject to the resolution of infrastructure 
delivery issues, i.e. that an appropriate mechanism is in place to provide for 
the efficient delivery of infrastructure to service future development without 
placing an unreasonable burden on the public for the extension of those 
services. 
 
Despite its best endeavours, Council has not been able to secure a 
mechanism that would ensure the timely provision of infrastructure, at the 
required standard and with a minimal risk to the Council.   
 
As previously reported to the Council, a voluntary planning agreement 
provides the most secure means of facilitating infrastructure delivery while 
minimising the risks to the community.  Notwithstanding, it is submitted that 
the delivery of infrastructure via the following means may provide an 
acceptable arrangement for the delivery of infrastructure in the case of 
Cumbalum Precinct A: 

• Reliance on conditions of consent to secure the following 
infrastructure: 

o Drinking water supply 

o Recycled water supply 
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o Sewerage infrastructure 

o Stormwater detention and treatment 

o Local parks and playgrounds 

o Internal road infrastructure 

o External road infrastructure including upgrade of Sandy Flat 
Road and the southern portion of the North-South Link Road; 
and 

• Inclusion of playing fields and community facilities in Council’s s.94 
Developer Contributions Plan (with possible inclusion of access road 
and associated facilities).  It is anticipated on the basis of previous 
work, and on further information submitted by APP that the inclusion of 
such additional infrastructure items could be accommodated having 
regard for the State Government’s cap on developer contributions. 

 
In recommending this approach it is important to acknowledge that, on the 
basis of the Department’s previous advice, the Minister may remove the 
subject planning proposal from the Council’s administration should Council 
defer or delay the finalisation of this matter for any reason. This concern has 
helped influenced this recommendation, along with the limitations that 
continue to be placed on Section 94 developer contribution plans. 
 
Council has sought to ensure that the subject rezoning process addresses all 
relevant social, environmental and economic issues in a manner which 
reasonably safeguards the environment, public health, minimises financial risk 
to the ratepayers of Ballina Shire and ensures that future residents have the 
benefit of appropriate services and infrastructure.  This has been the basis of 
Council’s approach to date.    
 
Despite the reservations that remain regarding the pathway forward, it is 
suggested that the finalisation of the subject planning proposal, subject to the 
measures outlined herein, provides the most secure means available to 
protect the Council’s and the community’s interests in relation to this matter. 
 
Summary Points 
 
In summary, the Precinct A Planning Proposal, involving the rezoning of land, 
under the terms of the Ballina LEP 2012, to a mixture of residential, 
environmental and rural zones: 

• is consistent with the strategic planning framework for Ballina Shire and 
the North Coast Region 

• is supported by detailed environmental assessments undertaken through, 
and subsequent to, the local environmental study and plan process and 

• is able to be supported by appropriate urban infrastructure. 
 

Sustainability Considerations 

• Environment 
The rezoning of land for urban purposes has environmental 
implications for the land and the locality, though processes undertaken 
demonstrate that these impacts are manageable under the 
circumstances. 
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• Social 

The provision of additional residential development would contribute to 
the changing social environment of Ballina Shire and provide existing 
and future residents with greater housing choice.  Development may 
also place additional demands on Council and other government and 
non-government organisations for the provision of social services and 
urban infrastructure.  However, it is noted that development of this land 
will be consistent with the Council's and the Government’s endorsed 
and established urban land release strategies. 

 
• Economic 

The increase in population arising from future development of the 
subject land may contribute to the economic development of the 
locality and the shire, via the additional aggregate demand in the 
economy, construction activity and the provision of labour resources to 
local businesses. 
 

Legal / Resource / Financial Implications 

The rezoning of land for residential purposes would enable landowners to 
lodge development applications for residential subdivision and development of 
the land. 
 
Consequential actions arising from the finalisation of the subject planning 
proposal, relating to the preparation, exhibition and further reporting 
associated with Council’s development contributions plans and development 
control plan, can be accommodated within existing resources. 
 
Consultation 
 
This matter has been the subject of extensive consultation with landholders, 
Government and non-Government agencies and the broader community. 
Council has met the requirements of the Environmental Planning and 
Assessment Act 1979 in carrying out its community engagement initiatives for 
the planning proposal. 
 

Options 

1. That Council discontinue the subject planning proposal. 
 
On the basis of the Department’s latest advice, this option would likely see 
the Department of Planning and Infrastructure recommend to the Minister 
for Planning that an alternative planning authority be appointed.  Such an 
outcome would result in Council losing further control over the rezoning 
process.  In light of the Departments’ recent dealings on planning matters, 
there appears to be a substantial risk that such intervention would not be 
in the interests of the Council or the residents of Ballina Shire.   
 

2. Proceed to finalise the planning proposal subject to the proponents 
entering into a deed of agreement with the Council under the terms 
outlined in this report.   
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This option would involve the following: 

• The landholders being invited to enter into a deed of agreement (or 
similar mechanism) with the Council such that the landholders agree 
not to lodge development applications for the subdivision of the land 
until a development control plan and amended developer 
contributions plan has been adopted by the Council or six months has 
elapsed following the rezoning of the land, whichever occurs first. 

• Council immediately commencing the review of relevant section 94 
plans as outlined in this report. 

• Council immediately commencing the preparation of a development 
control plan, for the Cumbalum Precinct B Strategic Urban Release 
Area, that addresses those matters set out in clause 6.3 of the Ballina 
LEP 2012. 

• Provision of the final Cumbalum Precinct A Planning Proposal 
(Attachment Five) to the Department of Planning & Infrastructure for 
finalisation. 

 
This option is recommended on the basis of the following: 

• That the comprehensive rezoning investigations undertaken to date 
the Department of Planning & Infrastructure for finalisation indicate 
that parts of the subject land have a capability to accommodate urban 
development in a manner that would have minimal impact on the 
environment and 

• That the land is physically capable of being serviced by urban 
infrastructure and mechanisms are available to secure the provision 
of that infrastructure in a manner which presents an acceptable level 
of risk to the Council and the community. 
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RECOMMENDATIONS 

1. That the Council endorses the Cumbalum Precinct A Planning 
Proposal. 

2. That, subject to the landholders agreeing to a deed of agreement (or 
similar mechanism) identifying that development applications will not be 
lodged until a development control plan and developer contributions 
plans are in place or six months has elapsed after the land is rezoned 
(i.e. following Minister’s approval), Council refer the Precinct A Planning 
Proposal to the Department of Planning and Infrastructure to be 
finalised. 

3. That Council amend the relevant developer contributions plans to 
provide for collection of contributions towards Precinct A playing fields 
and community facilities, including consideration of provision for access 
and parking. 

4. That Council commence the preparation of a development control plan 
for Cumbalum Precinct A that addresses those matters set out in 
clause 6.3 of the Ballina Local Environmental Plan 2012. 

5. That Council advise the proponents that further consideration of land 
identified as being noise affected and unsuitable for residential zoning 
is subject to the lodgement of a separate planning proposal. 

6. That Council advise the proponents that matters relating to small lot 
rural residential development will be considered separately by the 
Council, in due course. 

 
 

Attachment(s) 

1. Ministerial advice to APP regarding Council's request for s.94 
contributions cap waiver 

2. APP letter dated 7 May 2013 regarding detailed infrastructure delivery 
proposal 

3. Council letter dated 19 July 2013 to APP seeking clarification on 
infrastructure delivery matters 

4. APP letter dated 26 July 2013 providing further information on 
infrastructure delivery proposal 

5. Cumbalum Precinct A Planning Proposal (August 2013) 
6. Cumbalum Precinct A & Precinct B North-South Link Road Options and 

Location of Playing Feilds 
7. APP letter dated 4 April 2013 - Supplementary Acoustic Report 
8. APP letter dated 31 May - Further Supplementary Acoustic Report 
9. APP letter dated 2 June 2013 - Supplementary report regarding 

proposed smaller rural residential lots  
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