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Newton Denny Chapelle

SURVEYORE PLANNERS ENGINEERS

Date: 25 September 2013
Cur Ref 11,033

General Manager
Ballina Shire Council
PO Box 450

BALLINA NSW 2478

Dear Sir,

Re: Section 96AB - Review of Section 96 Determination
Development Application 2011,/105
Lot 20 DOP 1051208 - 1188 Teven Road, Alstonville.

Newton Cenny Chapelle has been instructed to submit a Section 96AB application requesting
Council to review the determination [refusal] under Section 96 associated with the approved
hulk store {scaffold business) located at 1188 Teven Road, Aistonville.

Background

The madificaticn application came before the Council meeting on 27 June 2013. A report
was prepared for Council's consideration. That report noted the following matters:

& Pursuant to the consent, all plant associated with the bulk store was to be stored
within the shed.

¢ The proposed madifications to the consent would result in substantially the same
development as that originally approved.

* The Property is now zoned RU1 pursuant to the Ballina Local Environmental Plan
20182 (which commenced on 4 February 2013) (2612 LEP).

¢ There is no definition of a "bulk store" in the 2012 LEP. The repcrt characterised
the use as being for a "Depot’ - and use of the Property for the purposes of a
"Depot is prohibited in the RU1 zone.

e The use of the Property for the purposes of a "Oepet’ is permissible pursuant to
existing use rights - and the modification of the consent can be approved.

¢ No cbjections had been lodged in response to the moadification application - and
na complaints had been received for the use of the Property for the purposes of a
"bulk store" {or "Oepot"].

¢ The report recommended that the modification application be approved.

Ballina Shire Council having deferred the matter and upon receipt of additional information
from the applicant determined to refuse the Section 96 Application lodged on behalf of
Wiggins Hire Pty Ltd at the Ordinary Counci! meeting held on 22 August 2013.
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Council's refusal of the Section 95 was based on the following reason.

That the Section 96 1{4] appfication seeking to amend DA 2071/ 105 by the
creation of an additional hard stend area to be used for the purpose of
storage and the establishiment of a new vehicular access onto Teven Road oh
Lot 20 DF 1057208 No 1188 Teven Road. Alstonvifle be REFLISED as it is
prohibited by the provisions of the Ballina Local Envirenimenta! Plarn 20712 and
as per the contents of Option Two within the report

This application pursuant to Section S6AB of the EPSA Act seeks Council's review of the above
referenced refusal and also outlines a further amendment to the application.

Proposed Amendment
The Wiggins weuld like to formally amend the application previously determined by Council. In
this respect, the application is amended so as to delete the proposed second vehicular access
from Teven Road. The proposal will therefore rely on the existing access driveway servicing the
approved land use, whilst providing scope to undertake further planting along the Teven Road
1 boundary. '

The removal of the second Teven Road access driveway and associate hardstand area resuits
in a decrease in gravel area from 2.238m° to 2,001m® [-237m7) and an increase in
landscaped area from 1,5592m° to 1,889m?® (+237m’]. Accordingly, the total gravel hardstand
area for the development is further reduced to represent 5.3% of the 3.742 hectare lot size.

The balance of the proposal remains unchanged from that assessed by Council at its meeting
on 22 August 2013,

Grounds for Section 96A8 Review

1. Existing Use Rights

We submit for Council's review the fact that the use of the Property for the purposes of a "butk
store” {or "depot'] is now a prohibited use under the 2012 LEP is statutorily addressed
through existing use rights provisions under the EP&A Act. Indeed the relevant provisions
provides that a use being lawfully carried out, although now prohibited under the relevant
planning instrument, being the Ballina LEF 2012, can be [amongst ather things] modified and
the use intensified.

An "existing use" is defined in s.106 of the EP&A Act. | do not repeat here the definition in full: it
is sufficient to note that an existing use will arise in circumstances where land is used for a
lawful purpase (such as pursuant to a consent) immediately before the commencement of an
environrmental planning instrument [EPY] [such as an LEP) which would have the effect of
prohibiting that use.

Secticn 107 provides that nothing in the EP&A Act or in an EPI can prevent the continuance of
an existing use.

The Environmental Planning Assessment. Regulation 2000 contains the law that is relevant to
the requlation of an existing use. | note the following extracts from clause 41 of the Regulatior:
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47 Certain develgpment allowed
[cf clause 39 of EPSA Reguiation 1994]
{1} An existing use may, subject to this Division:

fa] be enlarged expanded or intensified, or
{h] be altered or extended, or
o} be rebuik..

Development consent is required for any enlargement, expansion or intensification of an
existing use [cl.42(1)). In circumstances where consent has already been granted to the use,
the appropriate way to obtain "approval" to enlarge, expand or intensify the existing use is by
way of a modification application [s.98 EP&A Act).

We submit the effect of these provisions gqualifies the current use as an existing use (as
defined] and therefore the use of that land for the prohibited use can continue subject to the
control of the EP&A Act and the Regulations. We note Council’s report confirms the use
enjoys existing use rights as provided below:

‘On 4 February 2013 Balina Local Environmental Plan 2012 csame into
effect which probibited, Bulk Stores or similar withinn the applicable RUT
zone. Thus making the developrment, a use granted development consert
before the commencemsnt-of a prowsion of an environmental planning
mstrument having the effect of prohibiing the use. Therefore the use is an
"existing use”. o )

Furthermore the provisions provide scope for Council to lawfully modify a consent to
enlarge or expand that use even in circumstances where that use is prohibited pursuant
to the current LEP. Again this positicn has been supported by Council's technical staff within
the June business paper as provided below.

‘& is considered that the application complies with the refevant sections of
the £P8A Act 1978 and the EPSA Regulations 2000, as they relate to
Exsting Uses.

The proposed armendgments are therefore permissible by virtue of “existing
use rights™ .

2. Precedent

This proposal will not create a precedent for the commencement of hulk stores upon rural
zoned land under the Ballina LEP 2012. As outlined within this submission, the proposal is
reliant on existing use rights for which Council's technical staff has agreed relate to this
project. Accordingly, with the introduction of the Ballina LEP 2012, this land use is only
capable of cccurring should existing use rights apply.
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3. Section 896 Assessment

Council’'s technical assessment as contained within the June 2013 report concurred the
proposed amendment is substantially the same development as that originally approved given
the total area of the land and the relative size of areas allocated to different uses within the
site.

4. Environmental Impact

It is considered the proposed change will be of minimal environmental impact, as it will result in
an unused area of the property being filled to a maximum height of 400mm sa as to provide a
hard stand area for storage purposes.

The rmain environmental imoact will he from an increase in water run off. It is considered that
this will be mitigated as the water will run into a seven metre wide grassed buffer area.

The other aspect to the proposed change, being the storage of equipment on the proposed
hardstand area as opposed to being stored within the shed, will have minimal environmental
impact as the site is nct visible from Teven Road due to the existence of a line of mature trees
along the Teven Road frontage of the site. This will be further ensured through the planting of
additional screening plans along the southern boundary.

5. Public Exhihition

As Council will be aware, the Section 96 Application was placed on public exhibition in
accordance with Councils Folicy. No submissions of objection were received following
exhibition.

Whilst five (5) adjoining property owners had signed a prepared letter of support for the
oroposed amendment, we now attach letters from a further two (2] landowners outlining their
support for the project, whilst the proponent has also held discussions with Mr 8 Morrow who
adjoins the subject land to the south.

We note issues associated with the second access had been raised by Mr Morrow in a letter
to Council and during discussions with the proponent. Though the proponent had already
resolved to remove the second access these discussions further reassured the propanent
their decision would ensure full community support is obtained given the family also resides on
the property and are part of the local community. As outlined earlier, the removal of the
second access will permit a greater landscape buffer to be provided to Teven Road and thus
result in an enhanced screening from the public dormain of the land use.

We submit the proposed modification to the existing business is well supported by the local
residents and business community. That is, Council has been provided letters of support from
adjoining residents in addition to business who have previously been offered services by
Wiggins Scaffolding such as the Westpac Rescue Helicopter and the Gromfest Surf
Competition at Lennox Head.
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Conclusion

We submit the details pravided to support the review of determination addresses the issues
relevant to Council's assessrment of this application under Secticn 9BAB of the EPSA Act.

Council can readily conclude that the development, as proposed, to be modified is substantially
the same as that for which consent was granted. Council is also advised of the Wiggins
support for the inclusion of the proposed conditions of consent contained within the August
2013 business paper should Council see fit to approve the application.

\We trust this is the necessary information you require at this time. However, should you have
any questions, please do not hesitate contacting Damian Chapelle of this office.

Yours sincerely,
MNEWTOMN DENNY CHAPELLE

DAMIAN CHAPELLE
Town Planner. BTP. CPP.
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Ballina Shire Council
PO Box 450
BALLINA NSW 2478

Dear SirfMadam,

We wish to advise we have been made aware of the Section 96 application lodged
on behalf Wiggins Hire Pty Ltd with regard to the existing scaffold storage facility
located at 1188 Teven Road, Alstonville.

We understand the propesal involves the following:
+ Permission to store scaffold external to the existing shed

+ An extended gravel storage area per the attached Shed & Yard Plan

{Dwg A-02 Revision B)

Our property is in close proximity or adjacent to the land in question and we have no
objection to the proposal in its current form.

Also, we have not been affected by the existing operations and do not believe the
rural amenity of the area has been/will be compromised either visually or due to any
noise attributable to the operation.

Regards,
/@/é, Lowe | Z3-F /7
Name Date
[ ooy A s FE
Address
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Ballina Shire Council

PO Box 450

BALLINA NSW 2478

Dear SirfMadam,

We wish to advise we have been made aware of the Section 96 application lodged
on behalf Wiggins Hire Pty Lid with regard to the existing scaffold storage facility
] located at 1188 Teven Road, Alstonville.

We understand the proposal involves the following:
\ « Permission to store scaffold external to the existing shed

\ « An extended gravel siorage area per the attached Shed & Yard Plan

{Dwg A-0Z Revision B)

Qur property is in close proximity or adjacent to the land in question and we have no
objection te the proposal in its current form.

Also, we have not been affected by the existing operations and do not believe the
rural amenity of the area has beeniwill be compromised either visually or due to any
noise attributable to the operation.

D SniTH A q-(3
Koo TEVEN, RD s Sl fillE
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8.1 DA 2011/105 - Section 96 - Bulk Storage

841 DA 2011/105 - Section 96 - Bulk Storage

Applicant Newton Denny Chapelle
Property Lot 20 DP 1051208
No. 1188 Teven Road Alstonville
Proposal Section 96 Application Seeking to Amend DA 2011/105

for the Establishment of a Scaffold Business by
Increasing the Hardstand Storage Area and provide a
new driveway access onto Teven Road.

Effect of Planning The land is zoned RU1 under the provisions of the

Instrument Ballina LEP 2012
Locality Plan The subject land is depicted on the locality plan
aftached

Introduction
Gouncil at the meeting of 27 July 2013 resolved the following:

That the Section 96 1{A) application be deferred particularly in relation to the
deletion of Condifion 1.5

A copy of the report submitted to the July meeting is attached.
Report

Gouncil's concerns have been discussed with the applicant and the owner of
the property, who have provided Council with the additional information
reproduced as a further attachment to this repon.

The additional information distinguishes the area to be used for storage from
that 1o be used as manoeuvring area. The overall hardstand area has been
reduced from that originally proposed by approximately 20% or 159m? with the
area deleted from hardstand area being reallocated io ihe provision of
grassed buffer area.

The grassed huffer area adjacent to Teven Road has been increased from 5m
wide 1o 13.8m wide. Infill planting is proposed along the southern and eastern
boundaries of the property, to reduce further any visual impact the business
may have on those passing the site.

The proposed changes have resulted in the amount of grassed buffer area
being increased to 40% (1652m?% of that part of the property used for the
scaffolding business. This area is fenced off from the remaining 3.3ha of the

property.

The amended plan shows a grassed buffer 5m wide along the northern edge
of the hardstand area, where the original application showed a grassed buffer
strip 7m wide. If Gouncil is of a mind to grant approval 1o this amending
application, a requirement will be incorporated in the landscaping condition
requiring the provision of a 7m wide landscaping strip

Ballina Shire Council Ordinary Meeting of Ballina Shire Council
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8.1 DA 2011/105 - Section 96 - Bulk Storage

Also, one additional condition will be imposed, requiring all proposed plantings
10 be established to Council’s satisfaction prior to any work being undertaken
on the additional hardstand area.

It is further proposed that Condition 1.5 be amended rather than deleted as
originally proposed. This condition will be amended to restrict the storage of
scaffold equipment and associaled materials 1o ithe previously approved shed
and the designaled outdeor storage area, thus ensuring that the scaffold
equipment and associaled malerials will be stored within the designated
storage area.

Conclusion

It is considered that, with the reduction in the hardstand area and the
provision of the additional landscaping, the scaffolding storage area would not
be visible from Teven Road.

Options
Gouncil has the following two options in this matter.

1. Council grant approval for the additional filled area of land to be used for
an expanded storage area associated with the existing scaffolding
business. This is the preferred option as per the information contained
within this report and the attached assessment of the original amending
application.

2. Council refuse the application 1o expand the storage area on the site for
the storage of plant and equipment for a purpose prohibited by the
provisions of Ballina Local Environmental Plan 2012. If this option were to
be adopted the current compliance action will proceed which may require
the removal of the unauthorised fill. This option is not recommended for
the reasons outlined in the aflached report assessing the original
amending application including that specific legislative provision is made
for the expansion of existing land uses.

RECOMMENDATIONS

That the Section 96 1{A} application seeking to amend DA 2011/105 by the
creation of an additional hard stand area to be used for the purpose of storage
and the establishment of a new vehicular access onto Teven Road on Lot 20
DP 1051208, No 1188 Teven Road, Alstonville be APPRCVED subject to the
following conditions.

1. Condition.1 be amended to read

Development being carried out generally in accordance with the plans
and associated documentation lodged by, or on behalf of, the applicant,
including plans prepared by Amy Gampbell, Drawing Nos. A-01 (Site
Plan} Revision B, Dated 14 March 2013 and A-02 (Proposed Shed and
Yard Plan} Revision G, Dated 26 July 2013, and the plan prepared by
Wide Span Sheds, Reference No PB 1102061-1 (Building Layout},
Dated 8 February 2011, as amended in red, except as modified by any
condition in this consent.
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8.1

DA 2011/105 - Section 96 - Bulk Storage

2. Condition 1.5 be amended to read

All scaffold equipment and associated materials are 1o be stored within
the confines of the approved shed and the designated outdoor storage

area.

3. Condition 2.4 be amended to read

The provision of stormwater controls on site shall be in accordance with
the requirement of Section 3.9 Stormwater Management, of Chapter 2
General and Environmental Considerations of Ballina Development
Gontrol Plan 2012, and in accordance with the Site Stormwater
Management Plan prepared by Newion Denny Chapelle, dated 7 March
2011, and amended Shed and Yard Plan dated 8 April 2013. This is to
include the shaping of driveways and paved areas to drain to vegetated

dreas.

4. New Condition 2.6A is to be included

Vegetation in the road reserve impairing sight distances o the south of
the proposed access driveway is to be pruned. Approval from Council is
to be sought in association with an application submitted under the
provisions of 5138 of the Roads Act 1993 for the construction of the

additional roadworks/driveway.

5. Condition 2.8 be amended to read

A landscape plan, prepared by a person competent in the field is 1o be
submitted to Gouncil for approval prior 10 the issue of the Construction
Gerlificate. The plan shall show the mature height, location, guantity and
species of all plantings and should also give details of soil conditions
and the planting and maintenance program. The plan is 1o show the
grass buffer area between the hardstand area and the internal fence
separating the scaffolding business from the remainder of the property
as being not less than 7m wide. All proposed landscape plantings shall

be native species endemic to this region.

6. New Condition 2.9A is to be included

Prior 10 issue of a Construction Certificate where civil construction work

is proposed, payment to Council

non-refundable  monetary

contributions shall be made towards the provision of public services,
infrastructure and amenities, which are required as a result of the
development in accordance with the following contribution plans
prepared under Section 94 of the Environmental Planning &

Assessment Act, 1979 :

2010

Contribution Plan/Development Adopted
Servicing Plan
Ballina Shire Contributions Plan 2008 23 Qctober 2008

Ballina Shire Roads GContribution Plan

25 February 2010

Plan

Ballina CBD Car Parking Contribution

25 November 2004

Gontribution Plan

Lennox Head Village Centre Car Parking

12 February 2004

Ballina Shire Heavy
Gontribution Plan

27 Oclober 2011

The Contribution Plans provide for the indexing of contribution amounts

Ballina Shire Council
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and are also subject 1o amendment. The contribution rates payable will
be the rates that are applicable at the time payment is made. Copies of
the Contribution Plans may be viewed at Council's Customer Service
Centre, Cherry Street, Ballina or on Councils website
www.ballina.nsw.gov.au.

7. Condition 3.6 be amended 1o read
The applicant shall ensure that any additional fill material imporied fo the
site for the proposed development shall only be obtained from fill
sources with approved testing. The supplier of the fill material must
certify to Council at the completion of the construction of the
development that the material was free of contaminants being natural or
otherwise.

8. New condition 3.12 is to be included
The plantings shown on plan A-02 revision G are 1o be planted and
established 1o Council's satisfaction prior 1o the any additional work
proceeding on the provision of the additional hardstand area.

9. All other conditions remain applicable and valid.
Schedule 1
Contribution Receipt | Contribution Rate per Total TOTAL
Code Unit contribution | contribution COST
unit units
payable
Alstonville 5202 equivalent $10,673.00 | 1.1938 12,741.43
Roads 2010 residential
gllotment
Roads 5203 equivalent $162.00 1.1938 $193.40
administration residential
2010 allotment
TOTAL $12,934.82
Attachment(s)
1. Report 1o June 2013 Ordinary meeting
2. DA2011/105 - Locality Plan
3. DA2011/105 - Site Plan
4. DA 2011/105 - Submissions
5. DA 2011/105 - Gouncil Mesting Report, May 2011
6.  Additional Information from Applicant - Dascription of amendments
7. Amended Layout Plan
8.  Letter of Support
9. Letter of Support
10. Letter of Support
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