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An Ordinary Meeting of Ballina Shire Council
will be held in the Ballina Shire Council Chambers, 40 Cherry Street, Ballina
on 22 June 2023 commencing at 9.00am.

Australian National Anthem

Acknowledgement of Country

Apologies

Confirmation of Minutes

Declarations of Interest and Reportable Political Donations
Deputations

Mayoral Minutes

Planning and Environmental Health Division Reports
Corporate and Community Division Reports

10. Civil Services Division Reports

11. Notices of Motion

12. Advisory Committee Minutes

13. Reports from Councillors on Attendance on Council's behalf
14. Confidential Session
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Paul Hickey
General Manager

A morning tea break is taken at 10.30am and a lunch break taken at 1.00pm.
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Ethical Decision Making and Conflicts of Interest
A guide for Councillors, Council employees and community representatives
Ethical decision making

* Is the decision or conduct legal?

» Is it consistent with Government policy, Council’s objectives and Code of Conduct?
*  What will the outcome be for you, your colleagues, the Council, anyone else?

» Does it raise a conflict of interest?

+ Do you stand to gain personally at public expense?

* Can the decision be justified in terms of public interest?

*  Would it withstand public scrutiny?

Conflict of Interest
A conflict of interest is a clash between private interest and public duty. There are two types of conflict:

+ Pecuniary — an interest that you have in a matter because of a reasonable likelihood or expectation of
appreciable financial gain or loss to yourself or another person or entity defined in part 4 of the Council’'s Code
of Conduct, with whom you are associated.

* Non-pecuniary — a private or personal interest that you have that does not amount to a pecuniary interest as
defined in the Council’'s Code of Conduct.

These commonly arise out of family or personal relationships, or out of involvement in sporting, social, religious or
other cultural groups and associations, and may include an interest of a financial nature.

The test for a conflict of interest

» Isitlikely I could be influenced by personal interest in carrying out my public duty?

*  Would a fair and reasonable person believe | could be so influenced?

+  Conflict of interest is closely tied to the layperson's definition of "corruption" — using public office for private
gain.

+ Itis important to consider public perceptions of whether you have a conflict of interest.

Identifying problems

+ Do | have private interests affected by a matter | am officially involved in?
+ Is my official role one of influence or perceived influence over the matter?
* Do my private interests’ conflict with my official role?

Disclosure and participation in meetings
Pecuniary Interests

* A Councillor or a member of a Council Committee who has a pecuniary interest in any matter with which the
Council is concerned, and who is present at a meeting of the Council or Committee at which the matter is being
considered, must disclose the nature of the interest to the meeting as soon as practicable.

»  The Councillor or member must not be present at, or in sight of, the meeting of the Council or Committee:
a) at any time during which the matter is being considered or discussed by the Council or Committee,
or
b) at any time during which the Council or Committee is voting on any question in relation to the matter.

No Knowledge - A person does not breach this clause if the person did not know and could not reasonably be
expected to have known that the matter under consideration at the meeting was a matter in which he or she had a
pecuniary interest.

Non-pecuniary Interests

Must be disclosed in meetings. There are a broad range of options available for managing non-pecuniary interests
and the option chosen will depend on an assessment of the circumstances of the matter, the nature of the interest
and the significance of the issue being dealt with. Non-pecuniary interests must be dealt with in one of the following
ways:

« It may be appropriate that no action be taken where the potential for conflict is minimal. However, Councillors
should consider providing an explanation of why they consider a conflict does not exist.



Limit involvement if practical (eg. Participate in discussion but not in decision making or vice versa). Care needs
to be taken when exercising this option.

Remove the source of the conflict (eg. Relinquishing or divesting the personal interest that creates the conflict)
Have no involvement by absenting yourself from and not taking part in any debate or voting on the issue as
per the provisions in the Code of Conduct (particularly if you have a significant non pecuniary interest)

Deputations to Council — Guidelines

Deputations by members of the public may be made at Council meetings on matters included in the business
paper.
Deputations are limited to one speaker in the affirmative and one speaker in opposition.
Deputations, per person, will be limited to a maximum of two items on the agenda.
Requests to speak must be lodged in writing or by phone with the General Manager by noon on the day
preceding the meeting.
Deputations are given five minutes to address Council.
Deputations on the same matter will be listed together with the opposition first and the speaker in affirmative
second.
Members of the public are advised that any documents tabled or given to Councillors during the meeting
become Council documents and access may be given to members of the public in accordance with the
requirements of the Government Information (Public Access) Act 2009.
The use of powerpoint presentations and overhead projectors is permitted as part of the deputation, provided
that the speaker has made prior arrangements with the General Manager’s Office at the time of booking their
deputation. The setup time for equipment is to be included in the total time of five minutes allocated for the
deputation.
To avoid conflicts of interest, real or perceived, deputations will not be accepted from:

a) Tenderers during a public tender or request for quotation

b) Persons or representatives from organisations seeking financial support from Council that involves an

expression of interest
¢) Consultants who are engaged by Council on the matter the subject of the deputation.

Public Question Time — This Session Does Not Form Part of the Ordinary Meeting

e A public question time has been set aside during the Ordinary meetings of the Council. The Ordinary
meeting will be adjourned from 12.45 pm for Public Question Time. If the meeting does not extend to 12.45
pm Public Question Time will be held after the meeting closes.

e The period for the public question time is set at a maximum of 15 minutes.

e Questions are to be addressed to the Chairperson. The period is set aside for questions not statements.
¢ Questions may be on any topic, not restricted to matters on the Ordinary meeting agenda.

e The Chairperson will manage the questions from the gallery to give each person with a question, a “turn”.

e People with multiple questions will be able to ask just one question before other persons with a question
will be invited to ask and so on until single questions are all asked and, time permitting, multiple questions
can be invited and considered.

e Recording of the questions will not be verbatim and will not form part of the minutes of the Ordinary
meeting.

e The standard rules of behaviour in the Chamber will apply.

e Questions may be asked from the position in the public gallery.

Recording and Livestreaming of Council Meetings

The meeting (with the exception of the confidential session) is being livestreamed and recorded for on-demand
viewing via Council’s website (ballina.nsw.gov.au/agendas-and-minutes) and a person’s image and/or voice
may be broadcast.

Attendance at the meeting is taken as consent by a person to their image and/or voice being webcast.

All speakers should refrain from making any defamatory comments or releasing any personal information about
another individual without their consent.

Council accepts no liability for any damage that may result from defamatory comments made by persons
attending meetings. All liability will rest with the individual who made the comments.

This meeting must not be recorded by others without the prior written consent of the Council in accordance
with Council’s Code of Meeting Practice.
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Mayoral Minutes
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1. Australian National Anthem

The National Anthem will be played.

2. Acknowledgement of Country

In opening the meeting the Mayor provided an Acknowledgement of Country.

3. Apologies

4, Confirmation of Minutes

A copy of the Minutes of the Ordinary Meeting of Ballina Shire Council held on
Thursday 25 May 2023 were distributed with the business paper.

RECOMMENDATION

That Council confirms the Minutes of the Ordinary Meeting of Ballina Shire
Council held on Thursday 25 May 2023.

5. Declarations of Interest and Reportable Political Donations
6. Deputations
7. Mayoral Minutes
Nil Items
Ballina Shire Council Ordinary Meeting
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8.1

DA 2021/807 - 59 Main Street, Alstonville - VPA

8.

8.1

Planning and Environmental Health Division Reports

DA 2021/807 - 59 Main Street, Alstonville - VPA

Section Development Services

Objective To seek direction from Council in relation to a draft
Voluntary Planning Agreement (VPA) that seeks to
address a shortfall of car parking relating to DA
2021/807

Background

Council considered a proposed Voluntary Planning Agreement (VPA) at the
February 2023 Ordinary meeting relating to DA 2021/807. The DA proposes a
change of use from a residential dwelling to a health services facility — medical
centre at Lot 1 Sec 1 DP 45366, No. 59 Main Street, Alstonville. Council
resolved as follows:

1. That Council endorses the finalisation of the Voluntary Planning Agreement
relating to DA 2021/807, as per Attachment 2 to this report, for public
exhibition for a period of 28 days.

2. If no submissions are received in relation to the Voluntary Planning
Agreement, that Council authorises the General Manager to execute the
agreement and attach the Council Seal in association with the determination
of DA 2021/807 (in the event that the DA progresses to determination by
way of the granting of consent).

3. If submissions are received in relation to the Voluntary Planning Agreement,
that Council receive a further report on the agreement.

4. That Council consider inclusion in the PAMP of a footpath on the western
side of The Avenue, Alstonville, as well as a pedestrian crossing, as part

The Council report relating to Item 8.2 of the 23 February 2023 Council Ordinary
Meeting can be found at Agenda of Ordinary Meeting of Ballina Shire Council -
Thursday, 23 February 2023 (nsw.gov.au)

Council staff proceeded to place the VPA on public exhibition between 15
March 2023 and 14 April 2023.

During that time, one submission was received in relation to the VPA.
The VPA is provided at Attachment 1.

The purpose of this report is to present the VPA to Council and seek direction
on the agreement in relation to DA 2021/807.

Ballina Shire Council Ordinary Meeting
22/06/23 Page 6 of 140
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8.1

DA 2021/807 - 59 Main Street, Alstonville - VPA

Key Issues

¢ Voluntary Planning Agreement provisions
e Car parking on site and along The Avenue Alstonville
¢ Neighbourhood interest

Discussion
The key purpose of the VPA negotiations, from Council’s perspective, has been
to ensure the development does not create an unreasonable impact on car
parking demand within the surrounding locality and that an overall public benefit
is achieved.
In considering the elements of the VPA, Division 7.1 Subdivision 2 of the
Environmental Planning and Assessment Act 1979 (EP&A Act) requires there
to be a public benefit associated with a VPA.
The draft VPA has been prepared consistent with this requirement.
There are two key elements that form part of the VPA identified below:
1. Monetary Contributions
The proponent is to provide monetary contributions calculated in
accordance with the Ballina Shire Car Parking Contributions Plan 2014 (the
Contributions Plan) for the shortfall of three car parking spaces.
Condition Rate x car parking spaces not provided = Monetary Contribution

$17,060 x 3.000 = $51,180.00

In time this figure may change as the Contributions Plan provides for the
indexing of contribution amounts and are also subject to amendment.

2. Line Marking Contribution

The proponent is to provide line marking along The Avenue in accordance
with the Line Marking Plan set out in Schedule 3 of the VPA (Attachment 1).

This will formalise car parking along the street and help prevent patrons of
the nearby medical centre parking across existing vehicle crossovers/
driveways onto The Avenue.

At the 23 February 2023 Ordinary meeting Council endorsed the finalisation of
the VPA relating to DA 2021/807 for public exhibition for a period of 28 days.

Public Exhibition

The VPA was publicly exhibited between 15 March 2023 and 14 April 2023 in
accordance with Council's Community Participation Plan, the requirements of
Section 7.5 of the EP&A Act and Section 204 of the Environmental Planning
and Assessment Regulation 2021 (EP&A Regs).

During this time, one submission was received in relation to the VPA and
provided under Attachment 2.

Ballina Shire Council Ordinary Meeting
22/06/23 Page 7 of 140



8.1 DA 2021/807 - 59 Main Street, Alstonville - VPA

The key issues raised within this submission have been summarised below with
commentary response to each issue.

Concerns raised that the locality is a high traffic area

The proposed development is a permissible land use (via Section 2.60 of
the SEPP Transport and Infrastructure 2021) and the VPA relates to the car
parking shortfall as part of the proposed development under DA 2021/807.

The provision of additional car parking spaces on site is not anticipated to
rectify the existing broader traffic concerns in the locality.

The surrounding locality is within the Alstonville Village Centre and
consequently, traffic during peak times is anticipated. Whilst the intersection
of The Avenue and Main St is busy during peak periods (i.e., school drop
off and pick up times), there is no evidence of excessive queuing or reported
incidents.

The incremental increase in traffic at the intersection due to the
development is considered to be minor and would not adversely affect
circulating traffic in the Alstonville Village Centre.

Concerns raised that there is limited car parking in the locality

The proposed development results in the shortfall of three car parking
spaces. The VPA provides a pathway for the proponent to pay monetary
contributions and provide line marking for on-street car parking along The
Avenue.

This is in lieu of providing the three car parking spaces on the development
site, required in accordance with the Ballina Shire Development Control
Plan 2012.

Given the link between the proposed development and the existing
Alstonville Medical Centre at 61 Main Street, the five car parking spaces
proposed as part of the development will provide an improved outcome for
this facility.

The proposed development is opposite the Alstonville Village Centre (zoned
E1l — Local Centre) whereby there is a mechanism to pay monetary
contributions under the Contributions Plan for a shortfall of car parking
spaces.

Furthermore, the car parking rate within the E1 zone (on the opposite side
of The Avenue) would result in the proposed development having a shortfall
of one car parking space (if the development site was located in that zone).

The terms of the VPA have been considered with this in mind.

The Avenue provides car parking spaces along the street.

Ballina Shire Council Ordinary Meeting
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8.1

DA 2021/807 - 59 Main Street, Alstonville - VPA

The provision of line marking along The Avenue is considered to provide an
improved outcome for the local residents providing a more efficient and
effective use of the space and reducing the likelihood of parking across
multiple car parking spaces or driveways/ crossovers.

Concerns raised regarding the safety of the proposed car parking area

The terms of the VPA do not create any new or compounding safety
concerns from a traffic management or parking perspective.

In relation to the proposed development:

- The 6.2m wide access driveway is proposed on the southern part of the
lot, therefore being setback from the intersection of The Avenue and
Main Street.

- The site proposes 2.6m wide parking bays as per the relevant Australian
Standard (AS2890.1) requirements.

- The sight distance is appropriate to the existing road system for vehicles
entering and exiting the subject premises.

- The proposed driveway will be constructed in accordance with Council’s
standard driveway design requirements.

The design of the proposal is appropriate. Conditions can be imposed on
any subsequent consent requiring compliance with relevant standards.

Concerns raised regarding noise and odour from delivery vehicles and
additional vehicle assess from The Avenue

The proposed medical centre is permissible within the R2 zone (via Section
2.60 of the SEPP Transport and Infrastructure 2021).

The VPA does not have any implications for additional noise and odour in
the area. The VPA will provide for more formalised car parking within the
Alstonville locality.

Conditions can be imposed on any subsequent consent in relation to
restricting the time of deliveries to reduce any potential noise impacts.

Concerns raised regarding loss of privacy

The proposed development is unlikely to impose additional privacy
concerns to the surrounding properties. The proposed development
involves minor works in relation to the alterations and additions to the
existing building only.

No additional windows or outdoor areas are proposed that would cause
additional overlooking or privacy impacts to the neighbouring properties or
those located on the south-eastern side of The Avenue.

No changes to the VPA are recommended in relation to the matters raised in
the submission.

Ballina Shire Council Ordinary Meeting
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8.1

DA 2021/807 - 59 Main Street, Alstonville - VPA

Restriction on Title and Caveat

Due to the nature of the agreement being a one-off payment of monetary
contributions and one-off delivery of the line marking along The Avenue, it is
not considered necessary to register the VPA on the title of the subject land.

It is recommended that conditions be imposed on any subsequent development
consent for the proposed development requiring the applicant’s contributions to
be complete and paid prior to the issue of an Occupation Certificate.

It is noted that the developer is the landowner (Alstonville Property Pty Ltd) and
they are a party to the VPA which is consistent with the VPA policy.

It is also standard practice, in the drafting of VPAs, for a ‘Restriction on
Dealings’ clause to be included which requires that if is to be sold the existing
owner is obligated to ensure that the new owner becomes a party to the
agreement.

This Restriction on Dealings has been included under Clause 12.2 of the VPA
(Attachment 1).

Additionally, the VPA has a clause within the agreement (Clause 12.1) providing
rights for Council to obtain a caveatable interest in the land.

Financial / Risk Considerations

There is no financial risk to Council associated with the entering into the
agreement in that if the development were to not occur, the site would continue
to operate in accordance with the existing use as a single dwelling on the
subject land.

Options

Option 1 — Council could resolve to endorse the VPA as provided as Attachment
1 and authorise the General Manager to execute the agreement and attach the
Council Seal in association with the determination of DA 2021/807 (in the event
that the DA progresses to determination by way of granting consent).

Option 2 — Council could resolve to decline to further progress to VPA resulting
in assessment of the development application based on the car parking
shortfall.

Option 3 — Council could resolve to seek additional information or briefing on
the matter.

Option 1 is the recommended approach.

The recommendation is that the VPA is endorsed for agreement in order to
progress the assessment of DA 2021/807, based on the contributions
addressing the car parking shortfall and the line marking of on street car parking
spaces.

Ballina Shire Council Ordinary Meeting
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8.1 DA 2021/807 - 59 Main Street, Alstonville - VPA

Under option 1 it is intended that the development application (DA 2021/807)
will be determined under delegated authority following the completion of the
VPA. This will include the imposition of conditions of consent relating to the
VPA.

RECOMMENDATIONS

1. That Council endorses the finalisation of the Voluntary Planning
Agreement relating to DA 2021/807 (as per Attachment 1 to this report).

2.  That Council authorises the General Manager to execute the agreement
and attach the Council Seal to the Voluntary Planning Agreement in
association with the determination of DA 2021/807 (in the event that the
DA progresses to determination by way of the granting of consent).

Attachment(s)

1. DA 2021/807 - Voluntary Planning Agreement (signed by proponent) =
2. DA 2021/807 - Submission against VPA (Stone) =

Ballina Shire Council Ordinary Meeting
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8.2

Planning Proposal - Burns Point Ferry Road - Finalisation

8.2

Planning Proposal - Burns Point Ferry Road - Finalisation

Section Strategic Planning

Objective To present the outcomes of the public exhibition of the
draft Planning Proposal to introduce new C Zones into
Ballina Local Environmental Plan 2012 and rezone land
at Burns Point Ferry Road to C2 Environmental
Conservation

Background

At the 27 October 2022 Ordinary meeting, Council considered a report on the
proposed rezoning of land at Burns Point Ferry Road, known as Lot 1 DP
124173, and resolved as follows:

1. That Council endorses, for Gateway determination, the amendments to Ballina
Local Environmental Plan 2012 outlined in the planning proposal contained in
Attachment 1 (BSCPP 22/007).

2. That Council submits the planning proposal contained in Attachment 1 to the NSW
Department of Planning and Environment for review and Gateway determination.

3. That upon an affirmative Gateway determination being received from the
Department, the procedural steps associated with progression of the planning
proposal, including public exhibition, be undertaken.

4. That Council receive a further report on the proposal following the completion of the
public exhibition of the planning proposal.

Following this resolution, the draft Planning Proposal was lodged with the
Department of Planning and Environment (DPE).

A Gateway determination was issued by DPE on 15 December 2022,
authorising the public exhibition of the Planning Proposal. The Gateway
contained conditions, including a requirement to:

retain the existing R2 Low Density Residential zone and minimum lot size for the area
approved for trial fill pads under DA 2019/233, as the primary use of the land is not for
environmental management or conservation, unless landowner agreement for the
proposed change can be obtained

This condition relates to two small areas within the site — shown as the dark
squares in Figure 1. These areas were approved by Council in 2019 for the
purpose of testing the compaction of existing soil at the site under filled
conditions.

Council’s approval of these pads included a note stating that approval of the
test pads could in no way be considered as an endorsement of any
development or use of the site.

Each of the approved pad locations was approximately 760m? in area.

Fill pads were subsequently constructed on the site, but not in the approved
locations.

Ballina Shire Council Ordinary Meeting
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8.2 Planning Proposal - Burns Point Ferry Road - Finalisation

DPE’s view, as expressed in the Gateway condition, was that approval and
placement of the pads constitute a ‘primary use’ associated with residential
development, hence their requirement that the zoning of the two 760m?

approved pad locations should retain the existing zoning of R2 Low Density
Residential.

Figure 1 Approved Test Pad Locations

An alternate proposition was put to the landowner, whereby the area of the two
pads would be combined, and the existing R2 Low Density Residential zoning
would be retained over an equivalent area in the north-east corner of the site,

directly adjacent to a property zoned R3 Medium Density Residential, as shown
in Figure 2.

Figure 2 Alternate Zoning Proposal
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8.2

Planning Proposal - Burns Point Ferry Road - Finalisation

While maintaining their objection to the rezoning of the land, the landowners
agreed to allowing the Planning Proposal to proceed based on the alternate
proposal.

The amended Planning Proposal was subsequently provided to DPE, who
issued an updated Gateway determination in March 2023.

The amended Planning Proposal is contained at Attachment 1, with the original
and amended Gateway at Appendix 4 of the Planning Proposal.

The appendices to the planning proposal have been separately provided to
Councillors digitally.

The proposal was subsequently exhibited for public comment, and referrals
sent to various State Government Agencies for their comment. The landowner
was advised of the exhibition and invited to make a submission.

42 submissions were received in support of the proposed rezoning. The
landowner provided a detailed submission opposing the rezoning, and one
submission opposed the C2 Environmental Conservation zone, suggesting
instead that the site should be zoned to create a maintained nature park.

This report provides an overview of the submissions received and seeks
direction on the finalisation of the LEP amendment.

Key Issues

e Protection of high biodiversity values within the site
e Flooding

Discussion

The northern part of Lot 1 DP 124173 is currently zoned R2 Low Density
Residential, and the southern part is zoned RU2 Rural Landscape (Figure 3).

In September 2011, as part of the development of Ballina Local Environmental
Plan (BLEP) 2012, Council proposed a zoning of E2 Environmental
Conservation over the whole of the site.

Because of the wider North Coast E Zone Review, the site became a ‘deferred
matter’ upon the gazettal of BLEP 2012 in March of that year.

Based on a subsequent landowner-initiated rezoning application, the site was
zoned in 2019 to its current zoning, with R2 Low Density Residential over the
northern portion and RU2 Rural Landscape across the remainder of the site
(Figure 3).

Development application 2020/192 was subsequently lodged, seeking approval
for a 230-site manufactured home estate within the R2 zoned part of the land,
with associated filling of the land, civil and landscaping works.

The application was lodged in June 2020 and a ‘deemed refusal’ appeal was
lodged in the Land & Environment Court in September 2020.

Ballina Shire Council Ordinary Meeting
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8.2

Planning Proposal - Burns Point Ferry Road - Finalisation

The Court Proceedings were finalised in 2021. In November 2021 the Chief
Judge of the Court refused the development application on the basis of the
biodiversity values over the land.

Figure 3 Lot 1 DP 124173 Burns Point Ferry Road — Location and Zoning
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Based on the judgement, and in accordance with a resolution made by Council
at the July 2022 Ordinary meeting, a draft Planning Proposal was prepared, to
apply a C2 Environmental Conservation Zone to all of Lot 1 DP 124173.

Because BLEP 2012 does not currently include the C2 Environmental
Conservation zone, the Planning Proposal also intends to introduce a zoning
table for this C2 zone, and a zoning table for the C3 Environmental
Management zone.

The draft Planning Proposal was reported to Council on 27 October 2022,
where Council resolved to request a Gateway determination.

Ballina Shire Council
22/06/23
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8.2

Planning Proposal - Burns Point Ferry Road - Finalisation

As indicated, the DPE issued a Gateway determination conditioned to retain the
current R2 Low Density Residential Zone over the two areas approved for the
placement of trial fill pads.

The Planning Proposal was amended to retain a small area of R2 zoning in the
north-eastern corner of the site, with the remainder to be zoned C2
Environmental Conservation.

DPE issued an amended Gateway determination based on the amended
proposal, and added a new condition:

“The planning proposal is to be amended prior to public exhibition to include a savings
provision which identifies that a development application made on the land but not
finally determined before the commencement of the LEP amendment must be finally
determined as if the plan has not commenced.”

The original and amended Gateway determinations are contained in Appendix
4 of the amended Planning Proposal at Attachment 1.

The condition reflects the fact that the landowners had submitted a new
Development Application — DA 2022/721 — for a manufactured home estate
development on the site.

Based on this condition, the Planning Proposal was further amended to include
an amendment to Clause 1.8A of Ballina LEP 2014 as follows (additions in red
text):

1.8A Savings provision relating to development applications

(1) If adevelopment 